I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) | n Proceedi ngs
) Under Chapter 12
CARL and JANE MARRI OTT, )
) No. BK 92-41539
Debtor(s). )

Following this Court's rulingthat the Chapter 12 pl an of debtors,
Carl and Jane Marriott, inproperly reducedthe standing trustee's
percent age f ee bel owt he mandat ory t en percent of pl an paynents set by

28 U.S.C. §586(e), seelnre Marriott, 156 B.R 803 (Bankr. S.D. I11.

July 29, 1993), the debtors fil ed a second anended pl an whi ch provi ded
for direct paynent by the debtors to certaincreditors. The standing
trustee and the United States Trustee have fil ed objectionstothis
second anended pl an, contendi ng that Chapter 12 does not aut hori ze
debt ors t o nake direct paynent tocreditorswithinpairedclainmsin
order to avoi d paynent of the statutory trustee's fee. Rather, they
assert, thetrustee' s fee nust be assessed on al|l paynents "under t he
pl an, ™ whi ch i ncl udes paynents on cl ai ns nodi fi ed by the plan. Since
the debtors' plan fails to provide for paynent of the ten percent fee
on paynments made directly by the debtors, the Chapter 12 trustee and
United States Trustee object to confirmation of the plan.

Intheir plan, the debtors propose to make | arge annual paynents
toasinglefully securedcreditor, Peopl es Nati onal Bank of G ayville
("Bank"), and to pay 100% of unsecured cl ai ns

totaling $150,000. The debtors' plan provides that the Bank's



cl ai m of over $500,000 will be reduced by the application of net
proceeds froma post-confirmation sal e of the debtors' forner honepl ace
and hog operation. The resulting indebtedness is dividedintotwo

separ at e secured cl ai ns, both of which are nodifiedby the planw th

anortization periods extendi ng beyond the five-year plan period.

The pl an provi des t hat annual paynments to the Bank wil|l be made
directly by the debtors. The plan further provi des for paynent by the
trustee of unsecured cl ains and states that thetrusteew | receive a
ten percent fee on paynents "nade by the debtors to the Chapter 12
trustee for distribution to [unsecured creditors].”

Inresponse to the objections of the trustee and United States
Trust ee regardi ng di rect paynent of cl ai ns, the debtors assert that
such paynent is inplicitly authorized by 11 U S.C
§ 225 (a)(5)(B)(ii) , which refers to distribution of property

the trustee "or the debtor” and by 11 U.S.C. 8§ 1226(c), which

recogni zes an exceptiontothe rul e of paynent by the trustee.! The

1Section 1225(a)(5)(B)(ii) states:
(a) (T]lhe Court shall confirma plan if--

(5) wth respect to each allowed secured
claimprovided for by the plan--

(B)(ii) the value . . . of property
to be distributed by the trustee or the debtor
under the plan on account of such claimis not
| ess than the all owed anount of such claim.

11 U.S.C. 8 1225(a)(5)(B)(ii) (enphasis added).
Section 1226(c) provides:

Except as otherwi se provided in the plan
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debtors mai ntai n that these provi sions, taken together, showthat the
trusteeis not theonly party i ntended to nake di stributions under a
Chapter 12 pl an. The debtors assert that, contrarytothe trustee's
contention, it is permssibletopaycreditorsdirectlyinorder to
avoi d paynent of thetrustee's fee and that the circunstances of this
case make such paynent particul arly conpel | i ng because t he f ee assessed
on their |arge annual paynents to the Bank would be grossly
di sproportionatetothe effort expended by the trustee in witing out
ayearly check. Inaddition, the debtors observe, thetrusteew | be
nor e t han adequat el y conpensated inthis case by receiving the ten
percent fee on paynents to unsecured creditors.

Section 586(e), which controls the conpensation of standi ng
trust ees under Chapters 12 and 13, provi des for paynent of a percentage
f ee on paynents made "under the plan." For a Chapter 12 debtor, this
per cent age f ee nay not exceed t he sumof ten percent of "paynments nmade
under the plan"” onthe first $450, 000 and t hree percent of "paynents
made under the plan" in anounts over $450,000. 28 U.S.C. 8§
586(e)(1)(B)(ii)(l) and (Il). The trustee is to collect this
percent age fee from™"all paynents recei ved by such i ndi vi dual under
pl ans [in cases] for which such individual serves as standingtrustee."
28 U.S.C. § 586(e)(2).

Whileit is generally agreedthat direct paynent is all owed for

or in the order confirm ng the plan, the
trustee shall nmke paynents to creditors under
t he pl an.

11 U.S.C. § 1226(c) (enphasis added).
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cl ai ms that are not nodified by a pl an of reorgani zati on because such
clainms are paid accordingtotheir original terns and not "under the

pl an," see Matter of Finkbine, 94 B.R 461, 464 (Bankr. S.D. Ohio

1988), courts have reached di fferent concl usi ons concerni ng t he ext ent
t o whi ch Chapter 12 debt ors may nmake di rect paynent of i npaired cl ai ns.
The Ninth Circuit Court of Appeals, the only circuit court to have

addressed the i ssue, ruledinlnre Fulkrod, 973 F. 2d 801, 803 (9th

Cir. 1992), that the Bankruptcy Code does not aut horize di rect paynent
to creditors whose cl ai ns are nodi fi ed by a pl an of reorgani zati on.
The Ful krod court, finding no statutory basis for such paynent,
reasoned that to allowa Chapter 12 debtor to pay i npaired cl ai ns
directly woul d render superfluous the conpensati on provi si on of 28
U S.C. §586(e) and woul d underm ne the economi c viability of the
trustee's office, contrary to Congress' evident intent that the trustee

play a central role in the adm nistration of Chapter 12 estates.

Accord Matter of Finkbine; Matter of Logemann, 88 B. R 938 (Bankr. S.D.
| owa 1988); see alsolnre Wagner, 150 B.R 753 (Bankr. D. N.D. 1993),

rev'd on other grounds, 159 B.R 268 (D. N. D. 1993).

Conversely, the court in |In re Overholt, 125 B.R 202, 206

(S.D. Ohio 1990), concluded that because the Code does not
affirmatively limt the types of clains that may be pai d directly under
a Chapter 12 plan, it is pernissible for the debtor to nake direct
payrment of inpaired clains. TheOverholt court set forthalist of ten
factors for determ ni ng when di rect paynent shoul d be all owed i n a
particul ar case, finding that this result was consonant with t he

| egi sl ati ve purpose of providing al ess expensive and nore fl exi bl e
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means of reorgani zationfor thefamly farnmer. 125 B.R at 212-213.
The court focused on the |anguage of 8 586(e)(2) allow ng for
coll ection of thetrustee fee frompl an paynents "recei ved by such
i ndi vidual " and rul ed that the trustee coul d col |l ect no fee on paynents
made di rectly by t he debtor, even t hough t he paynents were "under the
pl an" as paynents nade oninpaired clains. 125 B. R at 207. Accordln

re Eri ckson Partnership, 77 B.R. 738 (Bankr. D. S.D. 1987), aff'd 83

B.R 725 (D. S.D. 1988), appeal denied, No. 88-5190 (8th Cir. Nov. 14,

1988) .

These divergent judicial interpretations evidence a certain
anbiguity instatutory provisions relatingtothe paynent of clains
under a Chapter 12 plan. Chapter 12isrepletewithreferencestothe
trustee' s paynent of clains "under the plan" and cl early envi si ons t hat
the trusteew || have acentral rol e in disbursing noniestocreditors.
See 11 U. S. C. §1222(a) (1) (plan nust provide for subm ssion of such
portion of debtor's future income to supervisionandcontrol of trustee
"as i s necessary for the executionof theplan"); 11 U S. C. § 1225(c)
(after confirmation court may order any entity fromwhomt he debt or
receives inconme "to pay all or any part of such incone to the
trustee"); 11 U. S.C. § 1226(c) (except as ot herw se provi ded, "t he
trustee shall make paynments to creditors under the plan"). However,
whi | e Chapter 12 provi si ons do not expressly authorize the debtor to
bypass the trust ee and pay clainms directly, neither dothey prohibit
t he debt or fromnmaki ng direct paynment of clains "under the plan."
| ndeed, such di rect paynent appears to be contenplated by 11 U.S.C. §
1225(a) (5)(B)(ii), whichrequires the court toconfirma planthat
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provi des, with respect to secured clains nodified by the plan, that

"thevalue. . . of property tobedistributedbythetrustee or the
debt or under theplan. . . is not | ess than the al | owed anount of such
claim. . . ."

The Overholt |ine of casesrelies onthis provisionas authority
for all owi ng the Chapter 12 debtor to pay inpairedclains directly.
See Overholt, 125 B. R at 204-206; Eri ckson Partnership, 77 B. R at

745-46. Such a construction of 8§ 1225(a)(5)(B)(ii), however,
renders i neffective t he conpensati on provi sion for Chapter 12 standi ng

trustees. See Fulkrod, 973 F. 2d at 802. Section 586(e) (1) provides

for assessnment of the trustee's percentage fee on paynents nmade "under
the plan,” while 8 586(e)(2) allows for collectionof thisfeefrom
payments "recei ved by" the trustee under plans. |f inpairedclains
were paiddirectly by the debtor, the trustee woul d receive no fee on
payments "under the plan,"” contrary to the plain | anguage of §
586(e)(1). Thus, for § 586(e) to have nmeani ng, all paynents "under the
pl an" nmust be "recei ved by" the trustee duringthe period whichthe
trustee serves, withtheresult that the debtor woul d nake no paynents
of impaired clainms during this period.

A statute shoul d be i nterpreted, when possi ble, to avoid rendering

anot her provi sion superfluous and wi thout effect. Rake v. Wade, 113

S.Ct. 2187, 2192 (1993); Inre Ful krod, 973 F. 2d 801, 802 (9th Cir.

1992). Analternateinterpretationof 8§ 1225(a)(5)(B)(ii), and one
t hat gi ves effect to the "under the pl an" | anguage of § 586(e)(1), is
that this provision anticipates the debtor will pay | ong termdebt

provi ded for by the plan after the planis conpl eted and the trustee
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di scharged. See lnre Logemann, 88 B.R. 938, 940 (Bankr. S.D. | owa

1988). Chapter 12,

unl i ke Chapter 13, allows a debtor to extend paynents of allowed 2
secured cl ai ms8 beyond t he pl an period.? See 11 U.S.C. § 1222(b) (9)
(Chapter 12 pl an may provi de for paynent of all owed secured cl ai ns
under 8 1225(a)(5) over a period exceedi ng the plan period). Section
1325(a)(5)(B)(ii), the Chapter 13 provision corresponding to §
1225(a)(5)(B)(ii), reflectsthis difference, providingonly for the

di stribution of property under the plan and omttingthe referenceto

di stribution of property "by the trustee or the debtor."3 See Logenmann,

88 B.R. at 940. Thus, aninterpretation of 8§ 1225(a)(5)(B)(ii) as
referring to the debtor's paynent of inpaired clainms only after
conpl eti on of the plan periodis consistent with both the conpensati on
provi si on of 8 586(e) and t he correspondi ng Chapter 13 provi sion, as
wel | as with addi ti onal Chapter 12 provisions relatingto the paynent

of clains by other thanthe trustee.* See 11 U. S. C 88 1226(c), 1228(a)

°The only exception under Chapter 13 is the paynment of a claim
secured by the debtor's principal residence, which nmay not be
nodi fied in a Chapter 13 plan and is paid according to the ternms of
the nortgage, with paynents typically extending beyond the period of
the plan. See 11 U.S.C. § 1322(b)(2).

3Section 1325(a)(5)(B)(ii) states that the court shall confirma
plan if, with respect to all owed secured clains, the plan provides
that "the value . . . of property to be distributed under the plan .
. . is not less than the all owed amunt of such claim®"™ 11 U S.C. 8§
1325(a)(5)(B)(ii).

“The United States Trustee asserts as an additional
interpretation of 8§ 1225(a)(5)(B)(ii) that it authorizes the
surrender by the debtor of hard assets, e.g., real estate, in
conplete or partial satisfaction of a secured claimunder the plan.
The Court finds this interpretation plausible but expresses no
opi ni on on whether it accords with the rest of the statute. The
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and (e) (providingthat secured cl ai ns on whi ch paynent s ext end beyond
thelife of the plan survive discharge, to be paid by the debtor after
the trustee's dism ssal).

It isto be presuned that the phrase "under the plan" has the
sanme neaning in 8 586(e)(1) as it has in Chapter 12 provisions

referringtothe paynent of clains. See Rake v. Wade, 113 S. Ct. at

2192, ("[S]tatutory terns are often 'clarified by the remai nder of the
statutory schene--because the sane term nol ogy i s used el sewhere in a

context that makes its neaningclear . . . ."") (quotingUnited Savi ngs

Ass' n of Texas v. Tinbers of | nwood Forest Associates, Ltd., 108 S. Ct.

626, 630 (1988)). The court inQuerholt essentially ignoredthe "under
t he pl an" | anguage of 8 586(e) (1), reasoni ng sonmewhat circul arly that
payment s made by t he debt or were not "under the plan" and subject to
the trustee fee si nply because they were not "received by the trustee."

See Overholt, 125 B.R at 211. It is generally understood that

payment s of cl ai nms are "under the pl an" when t he pl an nodi fi es paynent

terns t hat woul d be appl i cabl e absent bankruptcy. See Logenann, 88

B.R at 941; In re Hagensick, 73 B.R 710, 713 (Bankr. N.D. |owa

1987); cf. Rake v. Wade, 113 S. Ct. at 2192-93 (acreditor's claimis

Court does, however, question the Fulkrod court's explanation of 8§
1225(a)(5)(B)(ii) as authorizing the debtor to sign checks as a

di sbursi ng agent and nmake cash paynents to suppliers with whomthe
debt or has ongoing transactions. See Ful krod, 973 F.2d at 803,
citing Matter of Finkbine, 94 B.R at 465. As set forth above, to
the extent such paynents are on clains provided for by the plan, 8
586(e) (1) and (2) would require that they be nmade by the trustee who
woul d collect the statutory fee on them Postpetition paynents to
suppliers would, of course, not be "under the plan" whether or not
that supplier had a prepetition claimthat was provided for by the
pl an.




"provided for by the plan" if the planin any way nodifies therights
of the creditor). Thus, thecritical questionin determ ning whet her
a paynent i s "under the plan" for purposes of 8§ 586(e) (1) is whet her
t he paynent is onaninpaired claim and the identity of the party
maki ng the paynment nust turn on that determ nation.

Because the Overholt |ine of cases di sregards t he "under the pl an”
| anguage of § 586(e)(1l), the Court finds its reasoning that direct
payment of inpaired clainms is allowed under Chapter 12 to be
unper suasi ve. Rather, areading of the statutory provi sions as a whol e
| eads to t he concl usi on t hat an "under the plan"” analysisis required
despite the | anguage of 8 586(e)(2) that thetrusteeistocollect the

speci fied fee on paynents "recei ved by such i ndi vidual ." See Ful krod;

Logemann. The Court accordi ngly determ nes, as did theFul krod court,
t hat Chapter 12 does not authori ze a debtor to make paynents directly
tocreditorswith clains nodifiedby a plan of reorgani zation in order
to avoid paying the trustee fee under 28 U. S.C. 8§ 586(e).

Lest this result be perceived as the proverbial "tail waggi ngthe
dog" (with the provision for trustee conpensati on determ ning the
trustee's function), the Court notes that the trustee perforns a
val uabl e service in nonitoringthe paynent of cl ai nms provi ded for by a
pl an. Under 11 U.S.C. § 1202(b), the trustee nust ensure that the
debt or cormence nmeki ng tinmely paynments required by t he pl an and t ake
actionif the debtor defaults on paynments or seeks nodification of the
pl an after confirmation. See 11 U S C 8§ 1208, 1229. Further, since
acreditor being paiddirectly couldtake renedi es upon default that

woul d inpact other «creditors and jeopardize the debtor's



reorgani zati on, see Logenann, 88 B. R at 941, the trustee's paynent of

cl ai ms under the plan prevents one creditor frombenefiting at the
expense of others and allows the trustee to nonitor the debtor's
conpliancewith the planinsuch matters as determ ni ng the anount of
di sposabl e income to be paid to unsecured creditors. 1d.

The Overholt court, in finding that the Chapter 12 debtor
coul d pay long termdebt directly as of the begi nni ng of the pl an,
fail ed to consider these factors mlitatinginfavor of thetrustee's
supervi si on of paynents during the plan period. 125 B.R at 206. The
Court agrees with Overholt that, inthe case of an uni npaired claim
bei ng paid accordingtoitsoriginal ternms, it nakeslittle senseto
require paynents to first be made throughthe trustee and thendirectly

tothe secured creditor upon conpl etion of theplan. Cf. Matter of

Abereqgqg, 961 F. 2d 1307, 1310 (7th G r. 1992) (debtors were not required
to pay unnodi fi ed residential nortgage t hrough Chapter 13 trustee
during planonly to arrange to nake di rect nortgage paynents at the
term nation of the plan). However, such paynment through the trusteeis
justifiedwhere, as here, the plan redefines the parties' obligations
not only as between t hensel ves but alsoinrelationto other creditors.

Inthe present case, the proposed terns of repaynment on t he Bank's
i mpai red cl ai mar e changed at t he conpl eti on of the plan period. Thus,
t he debtors will not sinply be substituted for the trustee and do
di rectly what had been done t hrough the trustee. Presumably, this
change t akes i nt o account that unsecured creditors will no | onger be
af fected by the debtors' ability to nake t heir proposed paynents tothe

Bank. During the period of the plan, however, the trustee nust renmain
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vigilant for the concerns of unsecured creditors, bringinginto play
the statutory requi rement that paynments toinpaired creditors be nade

t hrough the trustee rather than by the debtors directly.

Because of the nature of the Bank's claim the Court finds

i napplicablethe 7th CGrcuit case of Matter of Aberegg, 961 F. 2d 1307,

on which the debtors rely as supporting their direct paynent to
creditors. Aberegg involved aresidential nortgage cl ai mt hat was
unnodi fi ed by t he debtors' Chapter 13 pl an. The Aber egg court found
t hat di sbursenent through the trustee on such a cl ai mwas not required
under 11 U. S. C. 8§ 1322(a) (1), which provides for subm ssion to the
trust ee of such portion of the debtor's futureincone "as i s necessary
for the execution of the plan.” 961 F. 2d at 1309. The court noted
that "[t]his | anguage has been uniformy interpreted as giving
bankruptcy courts the discretionto permt debtors to mke paynment

directly to sonme securedcreditors. . .," citingMatter of Foster,

670 F.2d 478 (5th Cir. 1982); InreJutila, 111 B.R 621 (WD. Mch.
1989); and In re Burkhart, 94 B.R 724 (Bankr. N.D. Fla. 1988).

The cases cited by the Aberegg court, |i ke Aberegqg, i nvolvedthe
di rect paynent of nortgage clai ns t hat were unnodi fi ed by t he debt ors’
Chapter 13 pl an. Because they dealt solely with unnodified cl ai s,
t hese cases fail to support the contentionthat inpaired clains my be
paiddirectly toavoidthe trustee's fee. |ndeed, the court inFoster
rul ed specifically that while an unnodified nortgage cl ai mcoul d be
paiddirectly soas to be exenpt fromthe trustee fee, when the claim
was being treated under § 1322(b) (5) (providing for the curing of

arrearages) or any ot her provision of Chapter 13, the entire cl ai mnust
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be paid through the trustee as "under the plan."” 670 F. 2d at 488- 89.
Thus, even t hough Aber egg itsel f made no such distinction, its citation
of Foster is consistent withthe Court's determ nationthat there can
be no direct payment of secured clainms that are nodified by the plan.
The Court recogni zes that, under the uni que facts of this casein
whi ch t he debtors propose to pay 100%of unsecured cl ai ns totaling
$150, 000, the standing trustee would be nore than adequately
conpensated if the percentage fee were i nposed only on paynentsto
unsecured creditors. Inthe typical Chapter 12 case, however, the
anmount of paynents to unsecured creditorsismniml, withtheresult
that the trustee would receivelittlefor hisefforts inadmnistering
the case. The Court, in its prior opinion, nmade clear that it
guestions t he wi sdomand necessity of institutingthe standi ng trustee
systeminthis district toreplace the case trustee systemthat worked

wel |l for debtors andtrustee alike. Seelnre Marriott, 156 B. R at

806. The Court found, however, that it had no di scretionto adjust the
percent age fee that had been set by the Attorney General under 28
US C 8586(e). 1d. Inproposingdirect payment to secured creditors
whose cl ai ns have been nodi fi ed by t he pl an, the debtors seek to do
indirectly what the Court has ruled cannot be done directly.
The conpensati on schene of § 586(e) does not contenpl ate that the
trustee's feeineachcasew Il bedirectly proportional tothe effort
i nvol ved or that each case will "pay its own way." Rather, it
cont enpl at es spreadi ng the cost of the trustee's adm nistration over
theentirety of casesfiledinadistrict. The debtors, who seek to

avail thensel ves of the benefits of Chapter 12, nust pay t he attendant
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costs i nposed by § 586(e). Accordingly, the Court holds that the
debt ors may not nmake di rect paynent of secured clai ns that are "under
the plan" in order to avoid paynent of the trustee's fee.®

For the reasons stated, the Court sustai ns the objections of the
United States Trustee and the Chapter 12 standing trustee to
confirmation of the debtors' second anmended pl an.

SEE WRI TTEN ORDER

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 10, 1993

5'n addition to the Bank's secured clainms, the debtors propose
to nmake direct paynent of a priority unsecured claimto the Internal
Revenue Service. Although the United States Trustee and the standing
trustee do not argue specifically concerning this claim it
constitutes an inpaired claimthat may not be paid directly under the
Court's ruling. Further, even those courts that find authority for
di rect payment of clainms under 11 U S.C. 8§ 1225(a)(5)(B)(ii), have
noted that this provision applies only to secured clains and does not
aut horize direct paynment of unsecured clainms such as that of the
I nt ernal Revenue Service here. See Overholt, 125 B.R at 204-205.
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