I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 12
MARK A. MASCHHOFF and

PATRI CI A E. MASCHHOFF, No. BK 87-31176
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Debt or (s) .

VEMORANDUM AND ORDER

Debtors, Mark and Patricia Maschhoff, received a total of
$64, 314. 00 fromt he sal e of farmproducts and fromagri cul tural program
paynments in 1987, the year prior tothe filing of their Chapter 12
bankruptcy petition. In addition, debtors received non-farmincomne of
$53,479. 00 fromwages and sal ari es, interest incone, tax refunds and
capital gains in 1987. At issueis incone of $19, 735. 00 recei ved by
debtors fromthe rental of farm houses | ocated on debtors' | and.
Debtors contend that this rental incone constitutes incone froma
farm ng operation for purposes of determningtheir eligibility for
relief under Chapter 12 of the Bankruptcy Code ( see 11 U. S. C. 8109(f)).

O d Nati onal Bank of Centralia (Bank), acreditor in debtors’
bankruptcy proceeding, has filed a notion to dism ss debtors’
bankruptcy petition on the basis that the rental income fromfarm
houses | ocat ed on debtors' property constitutes non-farmincome which,
when added t o debtors' ot her non-farm exceeds t he 50 percent i ncone
[imtationon non-farmincome for persons seekingrelief as"famly
farmers" under Chapter 12. The definition of "fam |y farmer" cont ai ned
in 8101(17) of the Code (11 U. S. C. 8101(17)) refers to individuals that

"receive from[a] farm ng operati on nore than 50 percent of [their]



gross income for the taxabl e year preceding [the year in which the
Chapter 12 case] was filed[.]" Section 101(20) provides:
"farm ng operation” includes farmng, till age of
the soil, dairy farm ng, ranchi ng, production or
rai sing of crops, poultry, or livestock, and
production of poultry or |ivestock products in an
unmanuf actured state[.]

VWi | e 8101(20) mani festly does not i nclude therental of farm
houses in its listing of activities that constitute a "farm ng
operation,"” debtors contend that rental of the farmhouses hereis an
integral part of debtors' general farm ng operation and that it,
t herefore, cones withinthe broad references to "farm ng" in 8101(20).
Debt ors assert that the tenants of the t hree houses i n questi on perform
an i nportant functi on of watchi ng over farmbuil di ngs and grai n stored
on t he farnst eads and of assisting w th the handling of farminpl ements
during the farm ng season. This assertionis supported by an affi davit
of one of the tenants stating that he perforns such functions as a
condition of his continued tenancy. Debtors observe further that
failure to rent out the farmhouses would result in the i medi ate
di | api dati on of the houses and t hey woul d t hus constitutealiability
for the farm ng estate rather than a source of i ncone. Since rental of
t he farmhouses benefits debtors' farm ng operation by providing i ncone
and hel p on an as needed basi s, debtors characterizethis activity as
"necessary to perpetuate" the farm ng operationreferredin §101(20)
and assert, accordingly, that such rental incone should be treated as
farmincone for purposes of 8101(17).

Debtors argunment is phrased in the | anguage of Mtter of

Arnmstrong, 812 F. 2d 1024 (7th Cir. 1987), cert. denied, --- U S, ---,

108 SCt. 287, 98 L. Ed. 2d 248 (1987), i nwhich the court found t hat



the debtors' sale of farmmachinery in an effort to scale down his
farm ng operation canme wi thinthe general termof "farmng," because
this termincludes activities regarding

the means (or in this case the equipnent)

necessary to perpetuate the farm ng operationthe

definition [section 101(20)] speaks of.
Id. at 1026. The Arnstrong court reasoned that the farmmachinery in
guesti on had been purchased t o work t he acreage whi ch represented t he
debtor's farm ng operation and that, wi thout the equi pnent, there woul d
benofarm It wouldbeillogical, thecourt stated, to say that the
i npl ement s whi ch are necessary to perpetuate the enterprise are not
part of the enterprise....” 1d. at 1027. The court concl uded t hat
since the equi pnent was a necessity for farm ng operation, not a
det ached i nvestnent distinct fromthe farm and was i nescapably
interwoven with his farm ng operation, it was a part of the debtor's
"farm ng" and was included within the definition of "farmng
operation.”

As i ndi cated by debtors, Arnstrong is the | eadi ng case on the

i ssue of what constitutes a "farm ng operation,” and, while it was
deci ded under 8303(a) in the context of an involuntary proceedi ng
against afarmer, it nmay be relied uponin determ ni ng whet her a debt or

is afamly farnmer under Chapter 12 of the Bankruptcy Code. Inre

Seabl oom 78 B.R 543 (Bank. C.D. IIl. 1987); Inre MKillips, 72B. R
565 (Bank. N.D. Ill. 1987). The court inArnmstrong was asked to deci de

whet her i ncome fromtwo separat e and di sti nct sources was farmi ncore.
The first source of i ncome, already referred to by debtors, was t he

sal e of farmmachi nery. The second source of i ncone was t he renti ng of
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farml and by whi ch t he debtor recei ved rent paynents "in cash and up
front." Arnstrong, 812 F.2d at 1027. The court, whil e concl udi ng t hat
i ncome fromt he sal e of farmmachi nery was farmi ncone because t he sal e
i nvol ved equi pnent necessary to perpetuate the debtor's farm ng
operation, heldthat the cash renting of farml and was not part of the
debt or' s farm ng vent ure because t he debt or, by recei vi ng cash paynent s
up front regardl ess of the success of crops pl anted on t he | and, was
not exposedto the inherent risks of farm ng. The court observed t hat
t he debtor's rental arrangenent served to renove the risks that woul d
traditionally be associated with farm ng and stated t hat t he debt or was
involvedwiththelandinalandlord-tenant rel ati onship rather than a
participant in the farm ng operation.

Whi | e debtors seek to anal ogi ze t he i nconme fromt he sal e of farm
machinery in Arnstrongtothe rental i ncone fromfarmhouses inthe
i nstant case, the Court finds no basis for this conparison. The farm
houses here, unlike the farmmachinery i nArnstrong, are necessary to
debtors' farm ng operationonly inthe sensethat the renting of the
houses subsi di zes debtors' farm ng operation by providingincone and
servi ces that woul d have t o be obt ai ned el sewhere i f t he houses were
not rented. It cannot be said, to paraphraseArnstrong, that without
t he houses t here woul d be no farmor that the houses are necessary to
work the farm It nmay be that debtors woul d have to fi nd soneone el se
to wat ch over the farmbuil di ngs and grai n stored on t he farnst eads,
but this factor does not make rental i ncome fromthe t enants who now
performthat service farmincone. Likew se, the fact that the farm

houses, i f unoccupi ed, woul d constitutealiability to debtors does not
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make rental of the farmhouses afarmng activity. Rather, therental
of these houses is |like that of any other residential |easing
arrangenent regardl ess of the | ocation of the houses on debtors' farm
| and.

Appl ying the risk anal ysis of Arnstrong, it appears that debtors’
rental of the farmhousesis noresimlar tothe cashrentingof farm
| and di scussed in Arnstrong. By the terns of their | eases, debtors
receive anonthly rental paynent fromthe farmhouse tenants regardl ess
of the success or failure of the farm ng operation. Debtors thus are
not exposedto thetraditional risks of farm ng by reason of these farm
house tenancies. The tenants' |limted participationin debtors’
farm ng operation does not serve to convert the | andl ord-tenant
relationshipintoafarmng activity, as nothing about the tenants
assi stance nakes the nonthly rental paynments nore or | ess certain. As
in Arnmstrong, the rental income fromdebtors' farmhouses nust be
consi dered as non-farmi ncone for purposes of 8101(17), and t he Court
so finds.

Debt or s concede t hat wi t hout i ncl usi on of the farmhouse rental
payments as farminconme, they do not nmeet the 50 percent incone
requi renent of 8101(17) and are not eligible for relief under Chapter
12. Accordingly, debtors' Chapter 12 petition will be di sm ssed.

| T1 S ORDERED t hat debtors' petition for Chapter 12relief is
DI SM SSED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE




ENTERED: August 23, 1988




