I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11
L. P. MAUN, MD., LTD.,

No. BK 86-31038
Debt or .
GARY KRAUSS,
Movant ,
V.

L. P. MAUN, MD., LTD.,

N N N’ N’ N N N N N N N’ N’ N

Respondent s.

ORDER

This matter i s before the Court on notion by Gary Krauss for an
order finding debtor in contenpt for violationof the cash coll ateral
order. The relevant facts are as follows:

On Oct ober 1986, debtor filedits petition under Chapter 11 of the
Bankr upt cy Code. On January 15, 1987 debtor fil ed separate notions for
orders aut hori zi ng debtor to use cash collateral. Inthose notions
debt or acknow edged the |iens held by three creditors (including
Krauss) agai nst its accounts recei vable. Krauss had previously filed
a proof of claimfor $22, 350. 00 f or professional services he rendered
on debtor's behal f.

On March 20, 1987 Krauss filed an objection to use of cash
collateral and motion for adequate protection. Subsequent |y,
negoti ati ons were heldinvolvingall the parties whichresultedinthe
entry of a stipul ated cash collateral order by this Court on June 18,

1987.



The cash coll ateral order provided, inter alia, for nmonthly

paynents of $3,500.00 to be paid by debtor to Krauss until Krauss was
"paidinfull."”™ No dollar ambunt was specified. The order further
provi ded i n paragraph Hthat inthe event of default by debtor, Krauss
woul d have the right to receive the nonthly paynments out of a
restricted savi ngs account establ i shed under paragraph E of the sane
order.

On August 28, 1987 Krauss filed the present noti on in which he
al | eges that he has alien agai nst debtor's accounts recei vabl e for
$22,350.00 plus interest, attorney's fees and costs. He further
al | eges that debtor viol ated t he June 18, 1987 cash col | ateral order in
t hat debtor had only made on $3, 500. 00 paynment t o Krauss up to t hat
time. The notion asks the Court (1) for an order finding debtor in
contenpt for violationof the cash collateral order, (2) torequire
debtor to comply with the cash col |l ateral order and "pay t he arrearage
of $17,500.00 to Gary Krauss, " and (3) prohi bit debtor fromany further
use of the cash collateral until debtor isinfull conpliancew ththe
cash col | ateral order. Notably, Krauss did not request interest,
attorney's fees or costs in his prayer for relief.

By the time of the hearing on the notion, debtor had paid
$20, 000. 00 t o Krauss under the cash col |l ateral order. At the hearing,
Krauss argued for the first tinethat he was entitledto pre- and post -
judgnent interest, attorney's fees and costs pursuant to 8506(b) of the
Bankr upt cy Code. Debtor responded t hat ot her renedi es ot her besi des
cont enpt were avail abl e t o Krauss under the cash col | ateral order which
he had not attenpted to exhaust.

Debt or al so cl ai med t hat Krauss had not asked for interest,



attorney's fees and costs until just prior tothe hearing, at a point
when his claimwas nearly paid off. During the hearing, debtor
t endered a check for $2, 350. 00, the ampbunt still owed by debtor on
Krauss' claim but Krauss refused to accept the check i n paynment in
full andinstead continuedto ask for interest, attorney's fees and
costs.

Cont enpt is appropriate "where an unequi vocal judicial conmandis

cal l ously ignored,” United States v. Board of Education of the Gty of

Chi cago, 799 F.2d 281, 296 (7th Cir. 1986), see also, Ferrell v.
Pierce, 785 F.2d 1372, 1378 (7th Cir. 1986), and its use shoul d be

i nvol ved only when theright of itsuseisclear. Inre Continental

Marine Corp., 35 B.R 990, 992 (Bankr. E.D. M. 1984).

I nthe present case, contenpt i s not warranted because by the ti ne
of the hearing, debtor had paid all but a small portion of Krauss'
claim Accordingly, debtor's "violation" of the cash coll ateral order
was not so serious astojustify the use of the Court's contenpt power,
if any, to enforce the order.

The remai ni ng i ssue to be addressed by t he Court i s whet her Krauss
isentitledtointerest, attorney's fees and costs under 8506(b). In
rel evant part, 8506(b) provides as follows:

(b) To the extent that an al | owed secured cl ai m

is secured by property the val ue of which...is

greater than the amount of such claim there

shal |l be allowed to the hol der of such claim

i nterest on such claim and any reasonabl e f ees,

costs, or charges provided for wunder the

agreement under which such clai marose.
Krauss argues that heisentitledtointerest, attorney's fees and
costs because (1) the debt i s oversecured, (2) the note and security

agreenent on whi ch his claimis based provide for interest, attorney's



fees and costs, and (3) the fees requested are reasonabl e.

Until the hearing onthe notion, Krauss never made any cl ai mf or
interest, attorney's fees or costs under 8506(b). Krauss' proof of
claim filed October 21, 1986, requests $22, 350. 00 for accounti ng
services he rendered for debtor. There is no claimfor interest,
attorney's fees or costs. Al though Krauss now al | eges t hat hi s request
for interest, fees and costs is based on a note and a security
agreenent, he only attached a copy of the security agreenment to his
proof of claim Therefore, he has failedto provethat heisentitled
to interest, attorney's fees or costs.

The June 18, 1987 cash coll ateral order made no nention of
interest, attorney's fees or costs. It only provided that Krauss be
pai d $3, 500. 00 a nonth until hewas "paidinfull." The anmount Krauss
expected to be pai d by t he debt or was obvi ousl y t he anount of hi s proof
of cl ai mas evi denced by t he present notion in which Krauss only asks
for the bal ance still owed to hi mon the $22, 350. 00 cl aim Krauss does
not ask for interest, attorney's fees or costs in the notion.

Debt or has al ready pai d $20, 000. 00 t o Krauss and has t endered t he
remai ni ng noni es due him Krauss failed to bargain for interest,
attorney's fees or costs in the cash coll ateral case order and he
fail ed torequest such fees t hroughout nost of the case. Krauss first
requestedinterest, attorney's fees and costs at the hearingonthis
not i on, when debtor had al nost paidoff its entire obligationto him
G venthese facts, the Court finds that it would be inproper to award
Krauss addi ti onal conpensation for interest, attorney's fees and costs
under 8506(b). Therefore, debtor need only pay Krauss t he remai ni ng

$2,350.00to fulfill its obligationto himunder the June 18, 1987 cash



col | ateral order
| TISORDERED t hat the notion for order findi ng debtor i n contenpt
for violation of cash collateral order filed by Gary Krauss i s DEN ED.
| T1S FURTHER ORDERED t hat debt or shal | pay Gary Krauss $2, 350. 00
insatisfactionof its obligationto Krauss under the cash col | ateral

order entered by this Court on June 18, 1987.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: February 5. 1988




