I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11

L.P. MAUN, M D., LTD.,
No. BK 86-31038

Debt or (s) .

L.P. MAUN, MD., LTD., and
CENTRAL BANK,
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ADVERSARY NO.
87-0245

V.

AMORN SALYAPONGSE,

N N N’ N’ N N N N N N N N’ N’ N

Def endant (' s).
MEMORANDUM AND ORDER

This matter is before the Court on a Second Arended Conpl aint to
Col | ect Revenues filed by debtor L. P. Maun, MD., Ltd., fornerly known
as Maun- Sal yapongse, Ltd. ("debtor"), agai nst Dr. Anorn Sal yapongse
(" Sal yapongse"). Debtor alleges that Sal yapongse retained and
converted proceeds of debtor's accounts receivable. At thetine of the
heari ng on t he conpl ai nt, Sal yapongse filed a notionto dism ss for
| ack of subject matter jurisdictionandanotionfor sunmary judgnent.
Bot h notions were taken under advi sement along with the case.

The facts underlyingthis matter are not in dispute.! Debtor is
a professional corporation. Dr. Lorenzo P. Maun ("Maun") is debtor's

president and majority stockholder. Sal yapongse worked

1At the hearing, the parties agreed that |ive testinonial evidence
was not necessary and t hat Sal yapongse's deposition of May 31, 1988
(plaintiff's exhibit #19) established the facts underlyingthis matter.



for debtor from1972 until Novenber 1985, during which tinme he had an
enpl oynment contract wi th debtor. Sal yapongse al so purchased sone of
debtor's stock. During his enploynment with debtor, Sal yapongse had t he
ri ght to sign checks on debtor's behal f. However, he di d not endorse
or deposit checks received by debtor for payment on accounts
recei vabl e.

Sal yapongse term nat ed hi s enpl oynent wi t h debt or on Novenber 11,
1985, the same day he met with Maun to set out the conditions under
whi ch his term nati on woul d proceed. After the nmeeting, certain
matt ers agreed upon by Sal yapongse and Maun were sunmarized inaletter
witten by Gary L. Krauss, debtor's accountant, whi ch was t hen sent to

bot h parties. The agreenent provided, inter alia, that all revenue

recei ved for services perforned by either doctor through Novenber 11,
1985 woul d remai n t he property of debtor and that revenue recei ved by
Sal yapongse for services he perforned after that date woul d be ret ai ned
by hi m For services rendered after Novenber 11, 1985, debt or woul d
retainonly the revenue generated by Maun. The agreenent al so provi ded
t hat Sal yapongse was to receive his pay for the nonth of Gct ober 1985
"as soon as possi ble." The agreenent di d not aut hori ze Sal yapongse to
cash or endorse any checks on debtor's behal f after Novenber 11, 1985.
After | eavi ng debtor's enpl oy, Sal yapongse opened hi s own of fi ce,
at whichtine either he or his staff submtted a change of address form
to the Post OFfice. As a result, sone mail addressed to debtor,
i ncl udi ng paynents on debtor's accounts recei vabl e, was erroneously
del i vered to Sal yapongse. At first, Sal yapongse forwarded t he checks

he recei ved t o debt or. However, after a nonth had passed and he still
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had not received his Cct ober 1985 pay, he began keepi ng t he checks t hat
were delivered to him Beginning on Decenber 14, 1985, all checks
Sal yapongse recei ved were endorsed with his corporation's stanp and
deposited into his corporate account. These deposits included paynents
whi ch were rightfully Sal yapongse's as wel | as t hose whi ch, according
to the parties' agreement, should have gone to the debtor.
Sal yapongse' s staff maintained alist show ng which paynments were to
have gone to debtor under the agreenent.

Sal yapongse noti fi ed Maun t hat he was keepi ng t he checks but he
did not tell Maun that he was pl anning to hold the checks until he was
pai d what he felt Maun owed him At i ssue was Sal yapongse' s back pay,
a di sput e over pension pl an funds, paynent for Sal yapongse's stock in
debt or, and paynment of his attorney fees.

Sal yapongse eventual | y col | ected $74, 493. 17 i n paynent s whi ch had
been destined for debtor's accounts recei vabl e. Mst of the funds were
recei ved before debtor filedits bankruptcy petition on October 7,
1986, but, according to Sal yapongse's own records, $2,700. 00 was
recei ved after the petitionwas fil ed and $5, 705. 00 was recei ved within
ni nety days before the petition was fil ed.

Debtor fil edthe present adversary conpl ai nt on Novenber 4, 1987.
A demand f or paynent was made by debt or on June 9, 1988. Around the
sane tine, Central Bank-Ganite Gty ("Central Bank"), which clains a
security interest indebtor's accounts receivabl e i ncl udi ng t he noney
now hel d by Sal yapongse, noved for |leave tojoin as a party. That

not i on was grant ed on June 20, 1988 and, on July 11, 1988, Central Bank



filed its own conplaint to collect revenues agai nst Sal yapongse. ?
At the hearing, the Court denied for the tine bei ng Sal yapongse' s

notionto dismss Central Bank's conpl ai nt for | ack of subject matter

jurisdiction. The Court al so deci ded to hol d Central Bank's conpl ai nt

i n abeyance pendi ng t he resol uti on of debtor's turnover acti on agai nst

Sal yapongse. 3

Subj ect Matter Jurisdiction

Inhis nmotionto dismss, Sal yapongse argues that this court | acks
subj ect matter jurisdictionover this case, Specifically, heclains
t hat debtor has taken t he positionthat the proceeds of the accounts
recei vabl e (whi ch are currently bei ng hel d by Sal yapongse) ar e subj ect
tothevalidlienof Central Bank. As aresult, Sal yapongse argues, if
debtor prevailsinthis proceedingit woul d be obligedto deliver the
recovered funds to Central Bank and t he funds woul d not benefit the
bankruptcy estate.

I n support of his notion, Sal yapongse relies on a copy of debtor's
| oan record at Central Bank show ng t he out st andi ng bal ance on debtor' s
| oan to be zero. Debtor's accounts receivabl e were al so pl edged as
security for a $350,000.00 | oan made by Central Bank to Dr. Maun

per sonal | y whi ch currently has an out st andi ng bal ance of approxi mately

2ln light of the Court's decisiontoday in favor of debtor, it
appears that Central Bank's action agai nst Sal yapongse i s now noot.

SAfter the hearing, debtor was gi ven | eave to anend its conpl ai nt
toreflect the fact that it is asking for turnover of the disputed
funds pursuant to 28 U.S.C. 8157(b)(2)(E). Salyapongse has not
obj ected to t he anendi ng of the conpl ai nt per se but he has renewed hi s
nmotion to dismss for lack of subject matter jurisdiction.
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$150, 000. 00. Sal yapongse cl ai ns t hat t he funds of sought by debtor are
Central Bank's cash col | at eral which secured Maun' s personal | oan and
t hat debtor no | onger has any stake i nthose funds. He argues that the
Court has no jurisdictionover this matter since Central Bank's i en on
t he funds nmeans t hat t hey are no | onger part of the bankruptcy estate.
I nresponse tothe notionto dismss, debtor argues that the Court
has jurisdiction because the conpl ai nt requests a turnover of its
property, i.e., the funds nowhel d by Sal yapongse. Aturnover action
is acore proceedi ng pursuant to 28 U.S. C. 8157(b)(2)(E). Debtor al so
argues that the note to Central Bank for Maun's | oan, on which its
account s recei vabl e wer e pl edged, requi res a paynent of approxi mately
$5, 000. 00 per month and t hat application of the funds in question
t owar ds paynent of that note will greatly reduce the debt owed to
Central Bank and will thereby benefit the estate.
The provisions of 28 U.S.C. 8157(b) state in pertinent part:
(b) (1) Bankruptcy judges may hear and det erm ne
all cases under title 11 and al | core proceedi ngs
arising under title 11, or arising in a case
under title 11, referred under subsection (a) of
this section, and nay enter appropri ate orders
and j udgnent s, subject to revi ewunder section

158 of this title.

(2) Core proceedings include but are not limted
to -

(E) orders to turn over property of the
est at e.

There is a split of authority as to whether turnover actions by
bankruptcy trustees or debtors-in-possession to collect amounts

recei vabl e are core proceedings. See, e.qg., InreNell, 71 B. R 305

(D. Utah 1987), and cases cited therein. However, inthe present case,
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the i ssue is not collection of accounts receivable; the accounts

recei vabl e have al ready been col | ected and t he funds ar e bei ng hel d by

Sal yapongse. Rather, the i ssueis whether these funds are properly of

t he estate which the debtor-in-possession (the debtor herein) can

retrieve by way of a turnover action pursuant to 11 U S.C. 8§542.4
I n an acti on brought under 11 U. S. C. 8542, one of t he fundanent al

det er m nati ons whi ch nust be made i s whet her t he debtor has an i nterest

inthe property sought. Wen the debtor does not have aninterest in

t he property sought t he property does not becone part of the estate and

cannot be nmade subject to an order of turnover. 1n re National

Equi pnent & Mol d Corp., 64 B. R 239, 244-45 (Bankr. N D. Chi o 1986).

If there is a contract between a debtor and a secured creditor
regar di ng use of accounts recei vabl e as security, theterns of that
contract determ ne whet her the debtor retains any interest in the
recei vabl es whi ch pass to the estate uponthe filing of a bankruptcy
petition. 1d. at 245.

Inthe Nati onal Equi pnent & Mbl d case,, the debtor had gi ven a

bank a security interest its accounts receivable. The court revi ewed
t he security agreenent and f ound t hat t he debt or had i nt ended t o convey

owner shi p of the accounts receivabletothe bank. Fromthis the court

411 U.S.C. 8542 provides in pertinent part:

(a) ... an entity, other than a custodian, in
possessi on, custody, or control, during the case, of
property that the trustee may use, sell, or |ease under

section 363 of this title, or that the trustee may exenpt
under section 522 of this title, shall deliver to the
trustee, and account for, such property or the val ue of
such property, unl ess such property is of i nconsequentia
val ue or benefit to the estate.
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concl uded that the estate had nointerest inthe receivabl es whi ch had
been col |l ected directly by t he bank and that, therefore, the trustee
was not entitledto maintainaturnover action agai nst the bank. |d.
at 245-46.

I nthe present case, Illinois|awgave debtor the right to pl edge
its accounts receivabl e as collateral for Central Bank's $350, 000. 00

| oan to Maun personally. See, Inre Provident Hospital & Training

Association, 79 B.R 374 (Bankr. ND. Il1. 1987); Inre Altek Systens,

Inc., 14 B.R 144 (Bankr. N.D. I1l1. 1981). The security agreenent for
t hat | oan (def endant' s exhi bit #1) provi ded t hat debtor was to col | ect
t he accounts recei vabl e and t o deposit the funds recei ved i n a speci al
col | ecti on account at the bank. The agreenment al so provi ded t hat,
absent defaul t, debtor coul d wi t hdrawwhat ever funds it wanted fromt he
account. Additionally, there was no evidence that Central Bank ever
asserted any control over the accounts recei vabl e even after Maun went
intodefault ontheloan. Based onthesefactsit is clear that debtor
mai nt ai ned an i nterest inthe accounts receivableit pledgedto Central
Bank as security for Maun's | oan.

Debtor' s recovery of this noney potentially has a maj or i npact on
t he bankruptcy estate. Under t he agreed cash col | ateral order entered
on June 18, 1987, debtor nust pay Central Bank $5, 900. 00 pl us i nt er est
onthis |loan each nonth. If the funds hel d by Sal yapongse were appl i ed
by debt or agai nst t he debt owed to Central Bank it woul d reduce t hat
debt consi derably t hereby assistingindebtor’'s reorgani zationeffort.
Conversely, if Sal yapongse prevailsinhiseffortstoretainthe funds,

it wll significantly reduce the nonies avail able for reorgani zation.

7



Sal yapongse citedlnre Friendship Medical Center, 710 F. 2d 1297

(7th Cir. 1983) to support his position that this Court | acks

jurisdiction. InFriendship Medical Center, the Seventh Circuit held

that "[ulnless it isinpossibletoadmnister conpletely the bankrupt's
estate, a bankruptcy court | acks jurisdictionof acontroversy between
parti es over amatter inwhichthe trustee asserts nointerest.” |d.
at 1302. Anot her case cited by Sal yapongse hel d t hat bankruptcy courts
| ack jurisdictionto decide a di spute over noney i n which the estate
has made no cl ai mto t he funds unl ess t he di spute "i npacts upon the

estateinsonme other way." Inre Jodan's Pro Hardware, 49 B. R 976,

977 (Bankr. E.D. Wsc. 1985).

Bot h of the cases cited by Sal yapongse i nvol ve si tuati ons where
t he est at e had made no cl ai ns agai nst the property in di spute and t he
resol uti on of those di sputes woul d not have had any i npact on the
estate. Incontrast tothe cited cases, the debtor-in-possessionin
t he present case has clainmed the property at i ssue and, as noted
earlier, the recovery of that property woul d have an i npact on t he
estate.

Accordingly, the Court finds that this actionis for turnover of
property of the estate under 11 U. S. C. 8542(a), whichiswithinthis
Court's jurisdiction as a core proceedi ng pursuant to 28 U. S.C.
8157(b)(2)(E). Therefore, Sal yapongse's notionto dismss wll be

deni ed.

Set of f and Tur nover

The November 11, 1985 neeting bet ween Sal yapongse and Maun, as
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summari zed i n Gary Krauss' |letter of Novenber 18, 1985, produced t he
foll owi ng agreenent as to the division of revenues received for
services rendered by the two doctors:

9) Patient revenues are to be separated as
foll ows:

A) For services perfornmed through
Novenber 11, 1985 all revenue to Maun/
Sal yapongse Ltd.

B) For services perforned Novenber 12,

1985 and | ater Dr. Maun's revenue goes to

t he corporation, Dr. Sal yapongse [sic] to

hi msel f.
(plaintiff's exhibit #1). Debtor clains that, as aresult of this
agreenent, it had an absol ute and unconditi onal right toi medi ate
possessi on of the checks constituting paynments on its accounts
recei vabl e whi ch wer e r et ai ned by Sal yapongse. Debtor further clains
that by retaining, endorsing an depositing the checks, w thout
aut hori zati on, Sal yapongse committed a tortious conversion of what were
rightfully debtor's funds.

| n response, Sal yapongse clains the affirmati ve def ense of setoff.

He argues that he has valid, all owed cl ai n8 agai nst debt or whi ch exceed
t he anount of the funds he holds and that his clains against the
bankrupt cy estat e and t he debt he al | eges he owes the estate (i.e., the
funds he hol ds) are nmutual, prepetition debts which are subject to
setof f pursuant to 11 U. S. C. 8553(a). He further argues that turnover
of the property is not permttedtothe extent that the property nay be
subject to a valid right of setoff. Finally, he clains that his

retention of the accounts receivable funds does not constitute

conversi on under Illinois |awsince debtor's right tothe funds was not
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absol ut e but rat her was condi ti oned uponits paynents to Sal yapongse
under the agreenent.
Al t hough t he parties have concentrated nost of their efforts on
t he questi on of whet her Sal yapongse converted the accounts recei vabl e
proceeds, the Court does not need to reach the conversion issuein
order to decide this case. The nmain questionto be answered i s whet her
t he f unds hel d by Sal yapongse are a debt owed t o debt or by Sal yapongse
whi ch may be subj ect to setoff or are property of debtor's estate which
may be subject to a turnover order.
The right to setoff in bankruptcy is provided for at 11 U. S. C.

8§553(a), which states in pertinent part:

Except as otherw se providedinthis sectionand

insections 362 and 363 of thistitle, thistitle

does not affect any right of acreditor to of fset

a nmutual debt owing by such creditor to the

debt or that arose before the cormencenent of the

case under this title against a claimof such

credi tor agai nst the debtor that arose before the

comrencenent of the case...
A creditor establishes a right of setoff under this section of the
Bankruptcy Code when the following three-part test is net:

1. A debt owed by the creditor to the debtor
whi ch arose prior to the comencenent of the
bankruptcy case;

2. Aclaimof the creditor agai nst the debtor
whi ch arose prior to the commencenent of the
bankruptcy case; and

3. The debt and the claim are nutual
obl i gati ons.

Inre Rinehart, 76 B.R. 746, 749 (Bankr. D. S.D. 1987); I n re Brooks

Farns, 70 B.R 368, 371 (Bankr. E.D. Ws. 1987).

I nthe present case the parti es appear to have assuned t hat both
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Sal yapongse' s cl ai magai nst the estate and t he debt heis allegedto
owe t he estate arose prepetition. Al though sonme of the funds hel d by
Sal yapongse may not qualify as prepetition debt subject to setoff
because t hey were recei ved by himeither within 90 days before t he
filing of the bankruptcy petitionor after the petitionwas fil ed, ® nost
of the funds woul d satisfy the prepetition debt requirenment for setoff
not ed previously. This |eaves only the question of whether the debt
and the claimare nutual obligations.

"Mutual ity of the debt and clai mnmeans that the creditor is
i ndebted to the debtor who | i kewi se owes a debt tothecreditor.” |n

re Taylor Mtors, 60 B.R 760, 763 (Bankr. D. Nev. 1986).

Additionally, for a debt and a cl ai mto be "nmutual " they nmust beinthe
sane ri ght and bet ween t he sane parties standinginthe same capacity.

4 Collier onBankruptcy, 1553.04[2] at 553-18 (15th ed. 1988); Ilnre

W ndsor Communi cations Group, Inc., 79 B.R 210, 217 (E. D. Pa. 1987);

5$2, 700. 00 of the funds kept by Sal yapongse was recei ved by hi m
after the petition was filed and, therefore, cannot constitute a
prepetition debt subject to setoff under 11 U S.C. 8533(a).

Anot her $5, 705. 00 was recei ved by Sal yapongse wi t hi n 90 days before t he
filing of the petition andis questionable whether this amount coul d be
setoff. 11 U S.C 8533(a)(3) prohibits the setoff of debts owedtothe
debt or which were i ncurred by a setoff of debts owed to the debtor
whi ch were incurred by acreditor (1) within 90 days beforethefiling
of the petition, (2) while debtor was insolvent, and (3) for the
pur pose of obtaining aright of setoff against the debtor. By statute,
debtor is presuned to be insol vent within 90 days i nedi at el y precedi ng
the filing of the petition. 11 U S.C. 8533(c). Additionally,
Sal yapongse in effect adm tted t hat he kept the funds for the purpose
of obtaining a right of setoff against clainms he had agai nst debtor.

Since this Court concludes that nmutuality is lackingastoall the
funds hel d by Sal yapongse (see di scussion, infra) setoff of this
$8, 405. 00 woul d not be allowed in any case.
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Inre Rinehart, supra, 76 B.R. at 750. There is no nutuality, and

thereforenoright tosetoff, where the creditor does not "owe" the

debtor. See, Inre Maytag Sal es and Service, Inc., 23 B. R 384, 390

(N.D. Ga. 1982); Inre Brendern Enterprises, Inc., 12 B.R 458, 460

(Bankr. E.D. Pa. 1981).

I nthe present case, Sal yapongse does not "owe" debt or anyt hi ng
whi ch coul d be used for setoff. Instead, the funds hel d by Sal yapongse
are proceeds of debtor's accounts recei vabl e whi ch are property of the
bankruptcy estate.

The Novenber 11, 1985 agreenent, as nenorializedin Gary Krauss'
| etter of Novenber 18, 1985, provi ded for the di sposition of debtor's
accounts receivable. Salyapongse testified that Krauss' letter
sunmari zed t he agreenment and he has not attenpted to chall enge the
letter's accuracy or validity. Theletter shows that the parties had
a clear and unanbi guous agreenent that debtor was to receive the
proceeds of the accounts receivabl e for services perforned by both
Sal yapongse and Maun t hr ough Novenber 11, 1985. The agreenent nerely
continued the practice that was ineffect until Sal yapongse t erm nat ed
his enpl oyment that all patient revenues were turned over to the
corporationinstead of bei ng kept by t he physi ci an who perforned t he
service.

Initially, Sal yapongse forwarded all the checks he receivedtothe
debt or because he obvi ously believed that the funds wererightfully
debtor's. Neverthel ess, he nowargues that debtor's right tothe funds
was condi ti oned on hi s receiving his pay for the nonths of Cct ober 1985

"as soon as possible.”
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The parties did agree that he was to recei ve his Cct ober 1985 pay
as soon as possi bl e but thereis noindicationfromeither | anguage of
Krauss' letter or the evidence presentedto the Court that debtor's
right to the accounts receivabl e proceeds was conditioned onits
sendi ng Sal yapongse his October 1985 pay.®

The facts inlnre Brendern Enterpri ses, supra, are essentially

the sane as these inthe present case. |InBrendern Enterprises, the

debt or sought the turnover of equi prent whi ch had been shi ppedtothe
def endant for warranty repairs. The def endant sol d audi o equi pnent to
t he debtor for retail sale. Pursuant to an agreenent, the debtor woul d
shi p the def endant equi pnment returned by its retail custoners for
repair, replacenment or cash refund.

Prior tothe filing of the bankruptcy petition the debtor shipped
a quantity of returned equi pnent to t he def endant for warranty repairs.
The def endant admitted that it had neither repaired, replaced, nor
returned the equi pnment to the debtor, but rather attenpted to assert a
right toretainthe equi pment as a set of f agai nst a debt owed by t he
debtor to t he def endant. The bankruptcy court hel d that the returned
equi prent was hel d by t he def endant i nthe capacity of a bail ee wi t hout
col or of lien. Therefore, the equi pnment was not subject to setoff

because it was not owed to t he bankrupt cy est at e but rat her was owned

6Sal yapongse' s argunent as to debtor' s right tothe funds actual ly
weakens hi s setoff argunent. Sal yapongse cl ains that the funds he
hol ds are a debt he owes to debtor. If, as he al so cl ai ns, debtor's
right tothe funds is not absol ute, then the funds woul d not be a debt
owed t o debt or whi ch woul d be subject to setoff. Inany event, this
argunment is w thout nerit because of the Court's findingthat the funds
are the property of debtor's estate.
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by it. 12 B.R at 460. The court concluded that since no nutuality of
debt exi sted between the parties, the debtor was entitled to turnover
"undi m ni shed by any set-off." |d.

Inthe present case, it has al ready been established that the
accounts recei vabl e proceeds hel d by Sal yapongse wi t hout debtor's
aut horization are property of debtor's estate. Therefore, Sal yapongse
does not "owe" debtor a debt agai nst whi ch he coul d setoff his clains
agai nst the estate. Althoughit iswell settledthat asetoff will not
be al | owed where it i s prem sed on an unl awf ul act of conversion (see,

e.d., Inre Wndsor Communi cati ons G oup, Inc., supra), the Brendern

Enterpri ses decision shows that it is not necessary to find that

Sal yapongse does not "owe" debtor a debt is sufficient toshowa |l ack
of mutuality. Accordingly, the $74,493.17 now being held by
Sal yapongse i s property of the debtor's estate whichis being held by
Sal yapongse wi t hout aut hori zati on and whi ch shoul d be turned over to
t he estate.

Inits Second Anmended Conpl ai nt, debtor asked for the first tine
for prejudgnent interest apparently because of Sal yapongse's al | eged
conversi on of debtor's funds. The Court has al ready determ ned that it
does not have t o deci de whet her t here has been a conversionin order to
findthat the parties |ack nutuality of debt for purposes of setoff.
However, even assum ng that the evidence presented in this case
supported t he conversi on al | egati on, debtor would still not beentitled
to prejudgnent interest.

Inlllinois, theright to prejudgnment interest i s governed by

statute. Charles Selon & Associates, Inc. v. Estate of Al senberqg, 103
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I11. App. 3d, 797, 431 N.E. 2d 1214, 1217, 59 11I|. Dec. 457, 460

(1981); Jensen v. Chicago &Wstern Indiana Railroad GCo., 94 111. App.
3d 915, 419 N. E. 2d 578, 579, 50 111. Dec. 470, 489 (1981). Section 2
of thelllinois Interest Act provides, inter alia, that interest shall

be al | oned "on nmoney wi t hhel d by an unr easonabl e and vexati ous del ay of
payment." (lll.Rev.Stat., ch. 17, Y6402. Thi s provi si on has been held
t o aut hori ze t he awar di ng of prejudgnent interest i nconversion actions
wher e t her e has been an unreasonabl e and vexati ous del ay of paynent.

Charl es Selon, supra; Jensen, supra.

I nthe present case, there was no unreasonabl e and vexati ous del ay
of paynment. Rather, the evidence showed t hat Sal yapongse honestly
bel i eved, al beit erroneously, that he was entitled to setoff the
account s recei vabl e proceeds he hel d agai nst t he amount s he was owed by
debtor. The del ay i n paynment can be attributedin part to debtor's
failuretofilethis turnover actionuntil Novenber, 1987, al nost two
years after Sal yapongse first began w t hhol di ng t he funds. Thereafter
t he del ay was caused by the litigationitself. Furthernore, debtor did
not even make a demand for paynent until June, 1988. Under these
ci rcunmst ances, Sal yapongse's failureto turnover the funds to debtor
was not "unreasonabl e or vexati ous" so as to warrant t he awardi ng of

prejudgrent interest inthis case. See dty of Chicagov. ChicagodQty

Bank & Trust, 129 111. App. 3d 410, 472 N. E. 2d 827, 832-33, 84 111.

Dec. 690, 695-96 (1984); Charles Sel on, supra. 431 N E. 2d at 1218, 59
[11. Dec. at 461.
| TIS THEREFORE ORDERED t hat t he noti onto di sm ss for | ack of

subject matter jurisdictionandthe notion for summary judgnent fil ed
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by Dr. Amobrn Sal yapongse are DEN ED
| T1S FURTHER OCRDERED t hat Dr. Anmorn Sal yapongse shal |l TURN OVER

t o debtor-in-possession, L.P. Maun, MD., Ltd., the sumof $74, 493. 17,
whi ch constitutes the proceeds of debtor's accounts receivable

currently held by Dr. Sal yapongse.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 9, 1988
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