I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
LORENZO P. MAUN, M D., )
) No. BK 86-31029
Debtor(s). )
JOHN FABI CK TRACTOR CO., g
Movant (s), )
)
V. )
)
LORENZO P. MAUN, M D., )
)
Respondent (s). )
ORDER

This matter is before the Court on a Motion for Relief from Stay
filed by John Fabick Tractor Conpany ("Fabick") against Lorenzo P.
Maun, M D. ("debtor''). Fabick seeks to have the stay lifted to
enforce its lien interest against two tractors which secure a note
given it by debtor. The relevant facts are as
foll ows:

On May 10, 1985, debtor purchased two Caterpillar tractors, an
excavator and a track | oader, from Fabick. Debtor gave Fabick a
prom ssory note for $177,408.00 which called for Fabick to receive 48
nont hly paynments of $3,696.00 each. The tractors served as security
on the note. Debtor intended to use the tractors to construct a
shrimp farmon Grand Caynman |Island. The tractors arrived on G and
Cayman in June, 1985 and have remmi ned there ever since. Except for
sone excavation at the site, the shrinp farm has never been

conpl et ed.



On October 2, 1986, debtor filed a petition for relief pursuant
to Chapter 11 of the Bankruptcy Code. Debtor's bankruptcy schedul es
indicate that as of the date of the petition he owed Fabick
$125,664.00 on the note and that the value of the tractors was
$50, 000. 00.

After the filing of the petition, debtor, acting in his capacity
as debtor-in-possession, continued to make paynents on the note to
Fabick. Since filing the petition, debtor has made el even paynents
of $3,696.00 each, for a total of $40, 656.00.

Fabick filed a proof of claimfor $95,650.00 on August 21, 1987.
At that time, Fabick stated that the tractors were worth $50, 000. 00.
The parties later stipulated that the tractors are presently worth
$55, 000. 00. They al so stipulated that Fabick has a perfected
security interest in the two tractors and that the tractors are not
necessary for debtor's reorganization.

Fabi ck now clainms that debtor owes it $85,008.00, a figure it
apparently arrived at by deducting debtor's post-petition paynents of
$40, 656. 00 from the $125,664. 00 debtor listed on his schedul es as
bei ng owed to Fabick. As a result, argues Fabick, debtor |acks
equity in the tractors because the debt they secure exceeds their
val ue.

In response, debtor clainms that it has equity in the tractors
because Fabick inproperly applied the post-petition paynents towards
t he whol e debt instead of only towards the secured portion. He
argues that since Fabick is undersecured the post-petition paynents

shoul d only have been applied to the secured portion of the debt.
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Fabi ck woul d then be oversecured as to the secured portion of its
cl ai m because subtracting the post-petition paynents of $40, 656. 00
fromthe $55,000.00 val ue of the security results in a secured claim
of $14, 344. 00.

I n support of their positions on the question of the application

of the post-petition paynents, both parties have cited United Savings

Associ ation of Texas v. Tinbers of |Inwood Forest Associates, Ltd.,

_________ US . 108 S.Ct. 626, 98 L. Ed 2d 740 (1988).
Ti nbers involved an undersecured creditor whose collateral was
appreciating in value and who was receiving post-petition rents under
an after-acquired property clause in its security agreenment. The
creditor contended that it was also entitled to adequate protection
pursuant to 11 U.S.C. 8363(d)(1) for the use of proceeds it was
deprived of by virtue of the delay in the foreclosure on its
col |l ateral occasioned by the automatic stay, i.e., |ost opportunity
costs. The Suprenme Court flatly rejected creditor's argunent,
hol di ng that an undersecured creditor is not entitled to conpensation
under 11 U. S.C. 8362(d)(1) for lost opportunity costs. The Court
not ed that adequate-protection would still be available to the
undersecured creditor whose collateral was declining in value while
the stay was in effect. [|d. 108 S.Ct. at 629-30.

The facts in the present case are sonewhat different than those
in Tinbers in that here the debtor voluntarily made paynents to the
creditor after the filing of the petition w thout an order of

adequate protection being requested from or issued by the Bankruptcy

Court. The paynments to Fabick were in the normal course of business
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and therefore were allowed under 11 U. S.C. 81108.! These paynents
were, in effect, a formof adequate protection because the parties
apparently agreed that debtor would be able to continue to retain the
tractors so long as he continued to nake his schedul ed paynents to
Fabi ck. ?

The few cases discussing the application of adequate protection
paynments to undersecured clains support the position that, to the
extent that such payments exceed the decrease in value of the
coll ateral, they should be applied to reduce the secured portion of

the claim See, Matter of Kain, 88 B.R 506 (Bankr. WD. Mch.

1988); In re Canaveral Seafoods, Inc., 79 B.R 57 (Bankr. M D. Fla.

1987) .

I n Canaveral Seafoods, the undersecured creditor was paid from

debtor's post-petition income which, if not utilized to pay that
creditor, would have been avail able for the benefit of other

creditors. The court applied the payments to the secured portion of

This section enpowers the trustee to operate a debtor's
busi ness. The debtor-in-possession in a Chapter 11 case essentially
has all the rights, powers and duties of a trustee. 11 U S.C.
81107(a). Thus, the debtor had the right to continue maki ng paynents
to secured creditors such as Fabick. Mtter of Ford, 61 B.R 913,
918 (Bankr. WD. Wsc. 1986).

2Fabick filed its Motion for Relief from Stay nearly 23 nont hs
after the petition was filed. As Fabick itself noted, "Debtor's
paynments to Fabi ck purchased the cooperation of Fabick for an
extended period of tinme." Petitioner's Reply to Debtor's Menorandum
p. 4. Exactly what caused Fabick to beconme dissatisfied with this
arrangenent with debtor has not been revealed to this Court.

4



the claim?® 79 B.R at 59.
In Kain, the noney to pay the undersecured creditor

came fromthe sale of the <creditor's «collateral. The court held
t hat

[w] hen an undersecured creditor receives
proceeds fromthe sale of its collateral during
t he pendency of a case, whether or not

denom nat ed as adequate protection paynents,
the net effect is that such paynents shall be
credited to reduce its total principal

i ndebt edness. Therefore, the undersecured
portion of the creditor's claimw |l be reduced
by the total amount of the proceeds received
and the secured portion of the creditor's claim
will be determ ned exclusive of such paynents.

86 B.R at 515 (enphasis in original).4 The court distinguished

Canaveral Seafoods by noting that the paynments in that case were from

debtor's post-petition income while in Kain the paynents canme from
t he proceeds of the sale of the undersecured creditor's coll ateral.

Ld.

In the present case, Fabick's collateral has not been sold
and the noney for the post-petition paynents came from debtor's

post-petition incone. Unless these paynents can be characterized as

35% of each paynent in Canaveral Seafoods was ordered applied
towards various taxes arising in connection with the paynments. In
t he present case, the parties have not indicated whether a portion of
t hose paynents should be applied towards taxes so the Court wll
assunme that this is not necessary.

4“Thi s method of applying the proceeds of the sale of the
coll ateral would al so have the effect of reducing the secured portion
of the claimsince, as the Kain court noted, the secured portion of
the claimis determ ned by the value of the remaining collateral as
of the effective date of the plan. [d. at 515 n.28.



adequate protection for a decrease in the value of the coll ateral,
t hey must be applied towards the secured portion of Fabick's claim
There is no indication fromthe evidence submtted by the
parties that the tractors have decreased in value since the filing of
the petition. On his bankruptcy schedul es debtor listed the val ue of
the tractors as $50,000.00. Alnpst a year later, the sane val ue was
pl aced on the tractors in Fabick's proof of claim At the hearing
the parties stipulated that the tractors were worth $55,000.00. It
must therefore be concluded that the paynents were not intended as
adequate protection for a decrease in value of the collateral.
Accordingly, the Court finds that debtor's $40,656.00 in post-
petition paynents nust be applied towards the secured portion of
Fabi ck's proof of claim As a result, Fabick's secured claimis
reduced from $55,000.00 (the value of its collateral) to $14, 344.00.
Fabi ck has failed to neet its burden of proof that debtor |acks
equity in the collateral. See, 11 U S.C. 8362(g)(1).
| T 1S THEREFORE ORDERED t hat the Mdtion for Relief from
Stay filed by the John Fabick Tractor Conpany is DENI ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 20, 1989




