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OPI NI ON

FOREMAN, District Judge:

This matter is before the Court on cross-appeals fromthe
bankruptcy court's Decenber 7, 1994, order, which deni ed t he debtors a
di scharge pursuant to 11 U S.C. 8§ 727(a)(2)(A) and entered judgnent in
t he ampunt of $6, 930 on creditor C&MVi deo, I nc.'s cl ai magai nst the
debt ors. The order was enteredin a case or proceedingreferredtothe
bankruptcy judge under 28 U.S.C.

8§ 157 (1988) and the parties havefiled tinely appeals. Thus, this
Court has jurisdictionto hear the appeal under 28 U. S. C. § 158 (1988).

The parties have requested oral argunment. However, the Court
finds that the facts and | egal argunents are wel |l -presentedinthe

parties' briefs. Therefore, the Court finds oral argunent



unnecessary pursuant to Bankruptcy Rule 8012.1
l. BACKGROUND

The events | eading to this appeal comrenced i n Sept enber 1990,
when t he debtors, Stephen and Panela McBride, purchased certain
i nventory and equi pment to operate a video storein Anna, Illinois. As
part of this transaction, they signed two prom ssory notes. The first,
execut ed on Septenber 25, 1990, was payable to the order of Terry
Monr oe, t he president and chi ef executive officer of C&MVi deo, Inc.,
inthe amount of $10,000 plusinterest. Pl.'s Ex. 1. The second note,
execut ed on January 2, 1991, promn sed to pay C&MVi deo t he anpbunt of
$49, 351. 74 plus interest. Pl.'s Ex. 2.

I n conjunction with the second note, the MBrides signed a
Security Agreenent giving C&MVideo a security interest in"all of the
vi deo tape i nventory, fixtures, including shelves, an Acer Conput er
System signage and of fice supplies, all located at MBride's storein

Anna, Illinois. " Pl.'s Ex. 3. \When the debtors defaulted ontheir

'Rul e 8012 provides that oral argunent shall be allowed in al

cases

unl ess the district judge or the judges of the
bankruptcy appel |l ate panel unani nously
determ ne after exam nation of the briefs and
record, or appendix to the brief, that oral
argunment is not needed. . . .

Oral argunment will not be allowed if (1)
t he appeal is frivolous; (2) the dispositive
i ssues or set of issues has been recently
authoritatively decided; or (3) the facts and
| egal argunments are adequately presented in the
briefs and record and the deci sional process
woul d not be significantly aided by oral
argument .

Bankruptcy Rule 8012.



paynments, C&MVi deo sent an agent to the McBri des' store on Novenber 6,
1993, to repossess the central processing unit of the store's conputer.
Tr. at 207-08, 244. The conputer files were usedto create alist of
the store'sinventory, id. at 244, after whi ch C&MVi deo obt ai ned an
order of replevinfromthe Crcuit Court of Effi nghamCounty. 1d. at
246.

Before C&M Vi deo arrived to carry out the replevin order, the
McBri des recei ved an anonynous phone call on Novenmber 11, 1993,
alerting themto the issuance of the order. 1d. at 89-90. The
McBri des t hen renoved 500 vi deot apes fromtheir store, al ong wi th sone
m scel | aneous vi deo and Ni nt endo equi pnent and t he store's theft-
prevention system |d. at 51, 92-93.

The McBrides testifiedthat they renoved t hese itens based upon
their attorney's advice. They testifiedthat they calledthe attorney
soon after receiving the anonynmous ti p and t hat he advi sed themto
renove itens that the McBrides believed were theirs -- i.e., not
covered by C&MVi deo' s security agreenent. |d. at 49-51, 90-91, 209-
10. \When pressed for an expl anati on as to howt hey had sel ected t he
specific tapes to take home, however, the MBrides' answers were
i nconsi stent and vague. Panela McBrideinitiallytestifiedthat she
attenmpted to take newnovi es t hat she bel i eved were not covered by C&M
Vi deo's security agreenent. |d. at 50-51. She | ater changed her
testinony to say that she had t aken bot h new novi es and "ol der" novi es
but, inthe next breath, revertedback totestinony that all 500 t apes
had been purchased within the | ast three nonths. |d. at 64. She

ultimately conceded that she "just randomy took things. | had no
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rhyme or reason for it." 1d. at 131

Steve McBride testifiedthat they renoved both newrel eases as
wel | as ol der tapes that were hard to repl ace t hrough whol esal ers. 1d.
at 189-90. Hetestified"there was no reasoni ng behi nd" their decision
to take some new rel eases but not others. 1d. at 191.

Their attorney' s recol |l ection of the events was "extrenely hazy."
Id. at 163-64. He renenberedtelling the McBrides that they coul d keep
property at their home f or purposes of saf ekeeping. 1d. at 145-46,
165. On direct exam nation, he testified that he believed this
conversation occurred after C&MVi deo had r epossessed t he renai nder of
the store's contents and that t he advice was with respect toitens such
as vi deot apes that were returned after the busi ness ceased t o exi st.
Id. at 146-47. However, upon cross-exam nati on, he stated t hat he
coul d not say "for a hundred percent sure"” whet her the conversation
occurred before or after C&VVi deo' s repossessi on of the entire store.
Id. at 163. Wen pressed further, he stated that he coul d not refute
t he McBri des' testinony; he stated that it was possi bl e that they had
sought hi s advi ce before C&MVi deo arrived for the repossessi on and
t hat he had i nformed t hemthat they coul d secure the property at their
horme until it was deci ded who woul d be entitledtoit. I|d. at 164-65.
Monr oe and ot her C&M Vi deo agents arrived on Novenber 12, 1993, to
repossess the video store i nventory pursuant to the repl evin order.
Id. at 246. Based upon the conputer's records of Novenber 6, 1993,
t hey det erm ned t hat nunerous itens were m ssing, including 1,402 video
and Ni ntendo tapes. 1d. at 258. Monroe subsequently contactedthe

Uni on County state's attorney to pursue possible crimnal action
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regarding the mssinginventory. 1d. at 259-60. Wilein Annato neet
withthe state's attorney, he visited the video store, which had been
reopened on or around Novenber 24, 1993, under t he ownershi p of the
McBrides' son, Justin. [|d. at 261, 467.

After questioningthe McBrides, the state's attorney sent Monroe
aletter dated Decenber 15, 1993, which stated that "Steve and Pam
absol utely deny that they still have any of your i nventory or secured
property. They stated that the security systemwhichisinplace[in
t he reopened st ore] was obt ai ned el sewhere and t hat the tape i nventory
was purchased froma video store which recently cl osed in upstate
II'linois.” Pl."s Ex. 11. The McBrides i ntroduced evi dence in the
bankr upt cy proceedi ng to showthat Justin McBride had in fact purchased
the inventory on Novenber 24, 1993. Def.'s Exs. Q R

C&M Vi deo obt ai ned a second repl evin order, this one fromthe
Circuit Court of Union County, and servedit at the Anna vi deo store on
February 15, 1994. Tr. at 268. Monroetestifiedthat they obtained
439 additional videotapes? on this occasion. 1d. at 270. Panel a
MBridetestifiedthat she al so turned over the theft-prevention system
and t he vari ous VCRs and N nt endo and conput er equi prent t hat she had
previously stored at their hone. |d. at 100-04. Thereis conflicting
testimony as t o whet her the McBri des al so offeredtoreturnthe 500
tapes they still had at home. [d. at 105-06, 269-70. In any event,

t he tapes were not returned at that tinme. The debtors' attorney sent

°The parties dispute whether these tapes were covered by the
security agreenment on Stephen and Panela MBride' s inventory or
whet her the tapes were part of Justin MBride's newy purchased
i nventory.



aletter inJuly 1994, statingthat the tapes coul d be picked up from
the McBrides at atine to be arranged by the parties. Pl.'s Ex. 9.
The tapes were ultimately turned over in October 1994. 1d. at 73.
On Novenber 16, 1993, which was within a week after the first
repl evin order was served, the McBrides filed for relief under Chapter
7 of the Bankruptcy Code. Tr. at 161. C&MVi deo fil ed a conpl ai nt
t hat objected bothto the di schargeability of the debt owed t o C&M
Video in particular and to the debtors' dischargein general. R Doc.
1. Foll owi ng atwo-day hearing, the bankruptcy court entered an order
that grantedthe latter relief pursuant to 11 U S.C 8§ 727(a)(2) (A and
further ordered that judgnent be enteredinfavor of C&MVideo inthe
amount of $6,930. |d. Doc. 33.
| n an acconpanyi ng opi ni on, the bankruptcy court expl ai ned t hat

t he di schar ge was deni ed because t he debt ors had conceal ed property
from C&M Video with the intent to hinder, delay, or defraud the
creditor. 1d. Doc. 32, at 3, 5. The court noted that there was
undi sput ed evi dence t hat t he debt ors had renoved 500 t apes and ot her
equi prent fromtheir store shortly beforethe first replevin order was
served on Novenber 12, 1993. The opinionrejectedthe debtors' claim
t hat t hey had renoved t he property based upon a bel i ef that it was not
subject to the security agreenent.

The evi dence presented by the [ debtors] on this point

was si nply not credi bl e and was bel i ed by t he fact t hat

[they] did not take all of the tapes which they had

pur chased subsequent to the security agreenent with the

Plaintiff. Rather, the [debtors] apparently took t hose

t apes whi ch t hey consi dered to be t he nost val uabl e

| eavi ng behi nd many ot hers that would fall intothe

cat egory of tapes purchased subsequent to Plaintiff's
security agreenent. The [debtors] further argue t hat
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their | ack of i ntent to hinder, delay, or defraudthe
Plaintiff was evidenced by the fact that the tapes
whi ch wer e renoved by the [debtors] fromtheir video
store were |isted upon their bankruptcy schedul es.
Wil e the Court notes that this fact is true, the Court
finds that at trial the evidence indicatedthat, while
the [debtors] had listed 500 old tapes on their
bankruptcy schedules with a value of $5,000, the
Debtors, infact, had renoved at | east 500 t apes whi ch
woul d have had a val ue i n excess of the average of $10
as disclosed on the Debtors' bankruptcy schedul es.
Id. at 4.

The opi nion al sorejected the debtors' clai mthat they had relied
upontheir attorney's adviceinrenovingthe property fromtheir store.
The bankruptcy judge acknow edged that the debtors had sone
conversations with their attorney regardi ng the property. "However,
t he evidence did not support a findingthat the Debtors had acted
sol ely on advice of their counsel in renmoving and concealing the
equi pment inthe manner that they did." 1d. at 5. Havi ng found t hat
C&M Vi deo carried its burden of proof under
8§ 727(a)(2)(A), the bankruptcy court did not further address the
al | egations pursuant to 88 727(a)(5) and 523(a).

The opi ni on went on to di scuss C&M Vi deo' s request for judgnent
agai nst the debtors. The bankruptcy judge found t hat C&MVi deo was
entitledto danages i nthe amount of $6, 930 because approxi mately 462

vi deot apes were still mssing fromthe inventory.:?3

3This figure appears to be a typographical error. The
bankruptcy court's decision indicates that the nunmber is based upon
C&M Vi deo' s cal cul ation that 1,402 videotapes were mssing fromthe
inventory as recorded in the store's conmputer as of Novenber 6, 1993,
with credits for the 439 tapes that were seized under the February
1994 replevin order and the other 500 tapes were returned by the
debtors in October 1994. The correct figure would appear to be 463.

7



The debtors have appealedthe order inits entirety. In addition
to chal | engi ng t he deci sion to deny their di scharge and to award $6, 930
i n damages, they argue that the bankruptcy court erredin striking
their affirmati ve def ense of fraudul ent i nducenent and i n denyi ng their
notionto anmend their answer toinclude ajudicial estoppel defense.
C&MVi deo has cross- appeal ed fromt he bankruptcy court's cal cul ati on of
t he damages.

[1. ANALYSI S

I n revi ewi ng a bankruptcy court's judgnment or order on appeal , a
district court is authorizedto "affirm nodify or reverse. . . or
remand with instructions for further proceedi ngs.” Bankruptcy Rule
8013. The bankruptcy court's findings of fact "shall not be set asi de
unl ess clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility of the

witnesses." |d.; seealsolnre Excalibur Auto. Corp., 859 F. 2d 454,

458 (7th CGr. 1988); I nre Evanst on Mot or Corp., 735 F. 2d 1029, 1031
(7th Cir. 1984). However, where questions of | aware concerned, the
district court will reviewthe bankruptcy court's rulingde novo. |n

re Sanderfoot, 899 F.2d 598, 600 (7th Cir. 1990), rev'd on other

grounds, 111 S. Ct. 1825 (1991); Inre Evanston Mdtor Corp., 735 F. 2d at

1031.
A Deni al of Discharge Under 8§ 727(a)(2)(A)
Section 727 of the Bankrupt cy Code provi des that a debtor shall
be denied a discharge in bankruptcy if the court finds that
t he debtor, withintent to hinder, delay, or defraud a

creditor or an officer of the estate charged with
cust ody of property under thistitle, has transferred,
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renoved, destroyed, nmutil ated, or conceal ed, or has
permtted to be transferred, renoved, destroyed,

mutil ated, or concealed. . . property of the debtor,
wi t hi n one year before the date of thefiling of the
petition . .

11 U.S. C 8727(a)(2)(A)(1988). "To deny di scharge, a court nust find
proof of the debtor's actual intent todefraud, . . . but that finding

may be i nferred fromthe circunstances of the debtor's conduct.” Inre

Snmi |l ey, 864 F.2d 562, 566 (7th Cir. 1989) (citations omtted). "A
bankruptcy court's findingthat adebtor actedwithintent to hinder,
del ay, or defraudis afactual determ nation that may be reversed only
ifitisclearlyerroneous.” |d. (quotinglnre Reed, 700 F. 2d 986,
992 (5th Cir.1983)).

Upon reviewof therecordinits entirety, the Court concl udes
t hat the bankruptcy court's finding onthis issue was not clearly
erroneous. There is undisputed evidence that the debtors renoved
certain property fromtheir video store shortly before their creditor,
C&M Vi deo, was to serve a replevin order. Although the debtors
testified that their attorney had advised themto take hone any
property that was not covered by C&MVi deo’' s security agreenent, their
actions were inconsistent withthis advice. | nstead of taking all of
the tapes that were arguably outside the security agreenent, the
debt ors renoved only t he nore val uabl e newr el eases and some vi nt age
tapes that would be difficult to replace. The bankruptcy judge,
t herefore, found the debtors' explanations to be not credible.

Furt hernore, although the debtors |isted sone of this equi pnment

on their bankruptcy schedules filed in | ate Novenber 1993, the



bankrupt cy court noted that the debtors substantially underval ued t he
500 tapes intheir possession and conpletely omtted any referenceto
the theft-preventi on system Mst dami ng, however, is the fact that
t he debt or s deni ed havi ng any of C&MVi deo’ s property when cont act ed by
the state's attorney i n Decenber 1993. The state's attorney's letter
to C&MVi deo suggests t hat t he debtors were asked speci fical | y about
the theft-prevention system and vi deotapes that were in Justin
McBride's store. As aresult, the debtors were alertedto the fact
t hat C&MVi deo bel i eved t hat such itens were subject toits security
agreenent. Significantly, the debtors nade no attenpt to reveal the
fact that they had the origi nal theft-prevention system as well as 500
tapes, intheir honme under their understanding that theitens were
outside the security agreenent. Instead, the debtors sinply denied
t hat t hey had any of C&MVi deo' s property and told the sheriff that
Justin McBride had obtai ned the newinventory and t heft-prevention
system el sewhere.

Under the clearly erroneous standard, the bankruptcy judge's
factual findings -- including his credibility determnations -- will be
reversedonly if "thereview ng court onthe entire evidenceis|left
with the definite and firm conviction that a m stake has been

commtted." Andersonv. City of Bessener City, 470 U. S. 564, 573

(1985). As the trier of fact, the bankruptcy judge had

t he best "opportunity to observe the verbal and non-
ver bal behavi or of the wi tnesses focusing on the
subject's reactions and responses to the
interrogatories, their facial expressions, attitudes,
tone of voice, eye contact, posture and body
nmovements, " as well as confused or nervous speech
patternsincontrast with nerely | ooking at the cold
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pages of an appellate record.

United States v. Nururdin, 8 F.3d 1187, 1194 (7th G r. 1993) (citations

omtted), cert. denied, 114 S. Ct. 1328 (1994). Thus, speci al deference

nmust be accorded to his credibility findings. United States v. Hamm 13

F.3d 1126, 1129 (7th Cir. 1994).

The bankruptcy judge's ability to observe the witnesses is
especially critical inthe case at bar because t he debtors' subjective
i ntent was at i ssue. The debtors' act of renoving the property from
t he vi deo store, taken by itself, coul d be vi ewed ei t her as an att enpt
to conceal the property fromthe creditor or as a neans of saf ekeepi ng
property t hat was not subject tothe creditor's security agreenent.
Thus, the case turned | argel y upon the debtors' expl anati ons for their
actions and their demeanor intestifyingastothis explanation. Wile
t he evi dence di scussed above coul d be vi ewed favorably to t he debt ors,
the record al so supported a finding that the debtors had i nproperly
concealedthe creditor's collateral. "Werethere are two permssible
views of the evidence, the factfinder's choice cannot be clearly
erroneous."” Anderson, 470 U. S. at 574.

For these reasons, the Court concl udes t hat t he bankruptcy court
was not clearly erroneous infindingthat the debtors had conceal ed
property fromC&MVideowiththeintent to hinder, delay, or defraud
the creditor. The Court, therefore, AFFI RMSt he bankruptcy court's
deci sion to deny the debtors a di scharge pursuant to 11 U. S.C. 8§
727(a)(2) (A .

B. Rejection of the Debtors' Affirmative Defenses
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The debtors al so chal | enge t he bankruptcy court's rejection of
t he debtors' affirmati ve defenses. One of the defenses was rai sedin
t he debtors' answer to C&MVi deo' s adversary conpl ai nt, all egi ng t hat
C&MVi deo had fraudul ently i nduced t he debtors i nto executingthe
prom ssory not es upon whi ch C&MVi deo' s cl ai mwas based. The debtors
subsequently fil ed anotionto amend their answer to rai sethe second
def ense of judicial estoppel. The bankruptcy court granted C&MVi deo' s
notion to strike the fraudul ent i nducenent defense and deni ed the
debtors' notionto anend their answer to include the estoppel defense.*
The debtors chal l enge both rulings.

C&MVi deo ar gues t hat t he bankruptcy court properly rejectedthe
debt ors' fraudul ent i nducenent def ense because t he t heory was part of
a countercl ai mthat the debtors had filedinthe Union County repl evin
action. C&M Vi deo argues that upon the filing of the bankruptcy
petition, this counterclai mbecane property of the bankruptcy estate.
The debt ors unsuccessful | y sought to have t he cl ai mabandoned; t he
bankruptcy trustee instead soldthe clai mto the hi ghest bi dder, which
was C&M Vi deo. C&MVi deo, therefore, argues that t he debt ors cannot
raise the claimas an affirmative defense.

Nei t her party has cited any authority intheir briefs in support
of their respective positionsonthisissue. Inoral argunent before

t he bankruptcy court, however, C&MVi deo rel i ed uponln re Kressner,

159 B. R 428, 431 (Bankr. S.D.N. Y. 1993), which stated that a debtor's

4“The bankruptcy court gave no explanation for its ruling on the
affirmati ve defenses. The Court, therefore, presunes that the
bankruptcy judge agreed with the | egal argunments presented by C&M
Video 1 n opposition to the defenses.
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count ercl ai mwas i nproper in a di schargeability proceedi ng because "t he
trustee i n bankruptcy, and not the debtor, is the proper personto
recover prepetitionclains for the estate.” The decisionis based upon
the wel | -establishedrulethat "[a] debtor | acks standing to object to
a claim against the estate because he has no interest in the
distribution to creditors of assets of the estate.” 1d. at 432.
Kressner is inapplicable to the case at bar. Sinply put, the

debt ors are not attenpting to secure judgnent on a counterclaim but
i nstead have rai sed affirmati ve defenses to chal |l enge the validity of
C&MVi deo' s cl aim The Court recogni zes that a debtor ordinarily woul d
not have standing to object toaclaim However, that ruleis based
upon t he assunpti on t hat the debtor has no pecuniary interest inthe
di stribution of his assets anmobng his creditors.

[ S]ince the bankrupt is normally insolvent, he is

consi dered to have nointerest in howhis assets are

di stri buted anong his creditors andis held not to be

apartyininterest. . . . However, when it appears

that, if the contested clains are di sal | oned, there nay

be a surpl us of assets to be returned to the bankrupt,

t he bankrupt i s consi dered to have standi ng to cont est
t he cl ai ns.

Wllemainv. Kivitz, 764 F. 2d 1019, 1022 (4th G r. 1985) (quoti ngKapp

v. Naturelle, Inc., 611 F. 2d 703, 706-07 (8th Cir. 1979)). Were a

credi tor has sought to have a debt decl ared nondi schar geabl e -- or has
argued t hat t he debt or shoul d be deni ed a di scharge al t oget her -- the
debt or obvi ously has a pecuniary interest inobjectingtoacreditor's
cl ai mbecause the debtor hinself will retainresponsibility for the

debt .

At | east two courts have recogni zed t hat a debtor may rai se a
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cl ai mof setoff or recoupnent as an affirmative defense to a conpl ai nt
obj ectingto the debtor's di scharge or the di schargeability of a debt
even t hough t he debtor i s precluded fromraising theseissuesina
counterclaim I1nre Nasr, 120 B.R 855 (Bankr. S.D. Tex. 1990); Inre
Henderson, 24 B. R 630 (Bankr. M D. Ga. 1982). As the Texas bankruptcy
court pointed out, section 541 of the Bankruptcy Code gives the
bankruptcy trustee the exclusiveright to assert a debtor's causes of
action, but section 558 providesanorelimtedright withrespect to
asserting the debtor's defenses. Nasr, 120 B.R at 858; 11 U. S.C 88§

541, 558. "Thetrusteeisentitledtousethe defensetoits full est

extent wi thout preventing the debtor fromraising the same.” |d.

The court, therefore, all owed the debtor to assert an affirnati ve
def ense based on the al |l eged fraud i n the i nducenent --i.e., the sane
defense at issue in the case at bar. |d.

Debtor is asserting the actions of setoff and
recoupnent as affirmati ve defenses to t he cl ai mof
fraud under 8 523(a)(2) (A). As defenses, these actions
are not exclusivetothe trustee and may be asserted by
the debtor. A trustee has no incentive to raise
defenses in a conpl aint to determ ne di schargeability
sincethis wouldprovidelittleor nobenefit tothe
estate, but no reason has been shown t o bar debtor from
rai sing these defenses. Furthernore, all ow ng debt or
torai se these defenses is consistent withthe policy
of favoring debtor in a conplaint to determ ne
di schargeability.

Id. The CGeorgi a bankruptcy court simlarly heldthat while adebtor is
prohi bited fromasserting a count ercl ai magai nst a creditor, the debtor
coul d def end agai nst a creditor's conpl ai nt by rai si ng as a def ense
certain debts all egedly owed to hi mby the creditor. Henderson, 24

B. R at 632. The court noted, however, that an affirmati ve defense i s
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purely defensiveinnature. Thus, "a clai mof setoff may not be used
togainanaffirmative recovery but may be enpl oyed only to reduce t he
cl aimof the opposing party." |d.

Based upon thi s anal ysis, the Court finds that the bankruptcy
court erredinstrikingthe debtors' affirmative defense of fraudul ent
i nducenent. Because C&MVi deo has purchased t he counterclaim the
debt ors may not seek an affirmative recovery. However, they may rely
upon the al l eged fraud as an affirmati ve defenseto attack the validity
of C&M s claiminthe first instance-- i.e., whether C& s cl aimis
voi dable for fraud in the inducenent.

Turning to the judicial estoppel argument, the debtors argue that
C&M Vi deo, havi ng purchased t he debtors' counterclaim is nowestopped
to deny that the debtors have a valid defense for fraudul ent
i nducenent. "By purchasing the clains of [debtors] agai nst [ C&M Vi deo]
for fraud, for $7,000, [C&M Video] is estopped to deny that it
defrauded the [debtors]. If [debtors'] fraud cl ai magai nst [ C&M Vi deo]
was without merit, surely [C&M Video] woul d not
have pai d $7, 000 t o purchase such cl ai magai nst itself." Appellant's
Brief, at 14.

Under the doctrine of judicial estoppel, "[a] litigant is
forbi ddento obtain avictory on one ground and t hen repudi at e t hat

ground in a different case in order to win a second victory."

Chaveriat v. Wllians Pipe Line Co., 11 F.3d 1420, 1427 (7th Cir.
1993).
The principle is that if you prevail in Suit #1 by

representing that Aistrue, youare stuckwith Ain
all later litigation grow ng out of the sane events. .
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"Judi ci al estoppel, however, is appliedonly where
the party prevailsinsuit #1 andthentries totake a
positionin suit #2 i nconsistent with that takenin
suit #1." . . . "The offense i s not taki ng i nconsi stent
positions sonmuch as it iswnning, twice, onthe basis
of inconpatible positions.”

Chrysler Motors Corp. v. International Union, Allied | ndus. Wrkers of

Am , 2 F.3d 760, 764 (7th Cir. 1993). Thus, to assert judici al

estoppel, thelitigant nust showthat the party to be estopped: (1)
asserted a particular positioninaprior action; (2) prevailedinthe
prior action as aresult of taking that position; and (3) is attenpting
to assert an inconsistent position in a subsequent proceeding.

The debtors argue that C&M Vi deo, by purchasing the debtors’

countercl ai mfromt he bankruptcy trustee, took the positionthat the
countercl ai mwas neritorious. Therefore, they contend that C&MVi deo
cannot take the opposite position by challenging the debtors’
affirmative def ense of fraudul ent i nducenent i nthe pendi ng proceedi ng.
Thi s argunment fails, however, for two reasons. First, C&MVi deo's
deci si on to purchase t he count er cl ai mdoes not constitute an assertion
t hat t he counterclaimhas nerit. Tothe contrary, thetransactionis
nore inthe nature of a settlenent or conprom se of theclaim--i.e.,
C&M Vi deo paid $7,000to avoid litigating the claim That does not
necessarily nmean t hat C&MVi deo bel i eves the clai mhas nmerit, as it
m ght i f C&MVi deo has purchased a cl ai magai nst another entity with
t he hope of ultimately recovering ajudgnent. Rather, the purchaseis
nore likely to have resulted froma financi al determ nationthat it
woul d cost | ess to purchase the counterclaimthanit wouldto proceed

with litigation to ultimately defeat the claim

16



Secondly, evenif the Court were to assune that C&M Vi deo has
asserted the validity of the counterclai mby purchasingit fromthe
trustee, the debtors have not shown t hat C&MVi deo has "prevai |l ed” on
t hat assertion. C&M Vi deo has not attenpted to obtain a judicial
determnationastothe nerits of the counterclaim Tothe contrary,
as st at ed above, t he purchase of the counterclai mwas the equi val ent of
a settlenent, which, as the Seventh G rcuit has recogni zed, "si desteps

the issue in the first case so that neither side prevails on the

particul ar contested i ssue.” Kale v. Obuchowski, 985 F. 2d 360, 362
(7th Gr. 1993); see al so Warda v. Conmi ssi oner, 15 F. 3d 533, 538 (6th

Cr.) ("asettlenent, eveninthe formof an agreed order, usual |y does
not constitute judicial acceptance of the ternms the settl enment

contains."), cert. denied, 115 S.Ct. 55(1994); Bates v. Long Isl and

RR, 997 F. 2d 1028, 1038 (2d Gr.) ("Asettl enent neither requires nor
i npli es any judi ci al endorsenent of either party's clains or theori es,
and t hus a settl enent does not provide the prior success necessary for
judicial estoppel.") (citations, internal quotations omtted), cert.

denied, 114 S. . 550 (1993); Reynol ds v. Commi ssi oner, 861 F. 2d 469,

473 (6th Cir. 1988) ("Wien an ordinary civil caseis settled, thereis
no 'judicial acceptance' of anyone's position andthus there can be no
judicial estoppel in a |later proceeding.").

By purchasi ng t he counterclaim C&MJVi deo di d not obtain a victory
on any ground; rather, it avoi ded any deterninationonthe nerits by
buying out its opponent. Accordingly, the Court finds that the
bankruptcy court correctly denied the debtors' notionto anendtheir

answer to include an affirmative defense of judicial estoppel.
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C. Cal cul ati on of Danmages

After determ ning that the debtors shoul d be deni ed a di schar ge,
t he bankruptcy court proceeded to award judgnent to C&MVi deo i nt he
anount of $6, 930, whi ch was based upon the court's determ nati on t hat
462 vi deot apes that were m ssing fromthe i nventory pl edged to C&M
Video as collateral. Inits cross-appeal, C&MVi deo argues t hat t he
bankruptcy court erredinreachingthis determnati on because t he court
fail ed to award a reasonabl e attorney's fee, as provided for inthe
prom ssory note. C&MVi deo further argues t hat t he bankruptcy court
fail ed torecognize that while sone of the coll ateral was eventual |y
turned over to C&M Vi deo, sone of t he vi deot apes depreci ated i n val ue
and C&M Vi deo was deprived of the use and/ or rental val ue of the tapes
and equi pnment betweenthetinme that the first repl evin order was served
and the tine that the property was turned over. Thus, C&MVi deo ar gues
t hat the judgnment failedto account for this depreciation and | oss of
use of the collateral.

Upon revi ewof the record, the Court i s unabl e to determ ne any
| egal basis either for the bankruptcy court's award or t he addi ti onal
danmages sought by C&MVi deo based upon depreci ati on and | oss of use of
the coll ateral. Under the default provisions of the security
agreenment, C&MVi deo was entitledto all of therights and renedi es of
a secured party under the Il linois Comrercial Code. Pl."'s Exs. 2, 3.
Thus, C&MVi deo had the ri ght to repossess the coll ateral and to either
(1) dispose of the collateral, applying the proceeds toward
sati sfaction of the debt and the costs of the sale, including a

reasonabl e attorney's fee; or (2) retainthe collateral insatisfaction
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of the debt. 810 Ill. Conp. Stat. 8 5/9-503 -- 4/9-505. |If a
creditor chooses the first option, the creditor may seek a defi ci ency
j udgnment agai nst the debtor. 1d.

8§ 5/9-504(2). Under the second alternative, the creditor "keep[s] the
col l ateral as his own, thus dischargingthe obligation and abandoni ng
any claimfor adeficiency.” ld. 8 5/9-505 cnt. 1. Neither option
provi des for danmages for m ssing collateral or for depreciation or | oss
of use of collateral -- other thanto the extent that the coll ateral
woul d not be avail abl e to reduce t he anobunt of any deficiencyif the
collateral is sold under § 5/9-504.

The record i ndi cat es t hat C&MVi deo repossessed t he col | at eral but
thereisnoindication that it had di sposed of that property or had
exerciseditsoptiontoretainthe collateral insatisfactionof the
debt. Thus, thereis noway to detern ne whet her C&MVi deo was i n f act
entitledto any damages at all. Furthernore, evenif C&MVi deo opt ed
t o di spose of the col |l ateral under 8§ 5/9-504, its nmeasure of damages
woul d be in the nature of a deficiency judgnent -- i.e., for the
portion of the debt that was not repaid by the sal e of the coll ateral.
The defendant' s pre-trial brief states that the debtors still owed C&M
Vi deo $25,888 at the tinme t he bankruptcy petitionwas filed. No such
evi dence was presented during the hearingto support that claim More
significant, however, isthe failureto provide any evi dence that the
col | ateral was sol d, and f or what anmount, as required to determ ne
whet her any deficiency exists.

I n short, the Court finds nojustificationfor the bankruptcy

court's award under the above-cited provisions of the Illinois
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Commer ci al Code. The Court further notes that neither the bankruptcy
court nor the appel | ee have di scussed, or even al |l uded to, any ot her
| egal theory to support the bankruptcy court's award, and none is
readi |y apparent fromthe record.

Based upon thi s anal ysi s, the bankruptcy court's cal cul ati on of
C&M Vi deo' s damages was clearly erroneous. For this reason, and
because t he bankruptcy court erredin strikingthe debtors' affirmative
def ense of fraudul ent inducenment, the case nust remanded to the
bankr upt cy court for further proceedi ngs consi stent with this opinion.

1. SUMVARY

For the foregoi ng reasons, the Court hereby AFFI RVS t he bankr upt cy
court'srulingtothe extent that it finds the debtors shoul d be deni ed
a di scharge pursuant to 11 U S.C. 8 727(a)(2)(A) for concealing
property with the intent to delay, hinder, or defeat a creditor.
However, the Court REVERSES t he bankruptcy court's judgnment with
respect tothe validity and anount of the creditor's cl ai magai nst the
estate. Accordingly, the caseis hereby REMANDED t o t he bankruptcy
court for further proceedi ngs consistent with this opinion.
I T 1S SO ORDERED.
DATED: MAY 31, 1995

/sl JAMES L. FOREMAN
DI STRI CT JUDGE
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