I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: )

STEPHEN EARL Mc:BRI DE and
PAMELA ELAI NE McBRIDE, d/b/a )
C & MVideo, d/b/a G aham s
Flowers & G fts,

Bankruptcy Case No. 93-40864

Debt or s.

C & MVIDEQ, |INC.,
an Illinois Corporation,

VS. Adversary Case No. 94-4040
STEPHEN EARL McBRI DE and
PAMELA ELAI NE McBRIDE, d/b/a

C & M Video, d/b/la Gahanls

)

)

)

)

)

)

)

|

Plaintiff, g
)

)

)

|

Flowers & Gfts, )
)

)

Def endant s.

OPI NI ON

This matter having conme before the Court on a Conpl aint
Cbj ecting to Di schargeability andto Di scharge filed by Plaintiff,
C & MVideo, Inc.; the Court, having heard sworn testi nony and
argument s of counsel and being otherwi se fully advised in the
prem ses, makes the fol |l owi ng findi ngs of fact and concl usi ons of | aw
pur suant to Rul e 7052 of t he Federal Rul es of Bankruptcy Procedure.

On or about Sept enber 25, 1990, the Def endants enteredinto a
busi ness Note with Terry Monroe, President of C&MVideo, Inc., in
t he princi pal sumof $10, 000 plus interest at the rate of 11%per

annum Terry Monroe subsequently negotiated said Note to C& M



Video, Inc., thePlaintiff herein, whichis the current hol der of
sai d Note. On or about January 2, 1991, the Defendants enteredinto
a second Prom ssory Notewith the Plaintiff whereinthe Defendants
agreed to pay t he sumof $49, 351. 74, together with interest at the
rate of 12%per annumin installments. Inconjunctionwththis
second Not e, the Defendants enteredinto a Security Agreement with
C& MVideo, Inc. inwhichthe Def endants pl edged a bl anket security
interest to C&MVideo, Inc. inall of the videotapeinventory,
fi xtures, includingshelves, an Acer Conput er System si gnage and
of fice supplies | ocated at t he Def endants’' video store in Anna,
I11inois.

As of Novenber 6, 1993, it was apparent that the Def endants had
defaultedin paynent onthe Notes held by the Plaintiff. As such,
on Novenber 6, 1993, the Plaintiff enteredthe Defendants' video
storein Anna, Illinois, and repossessed the central processing unit
of their computer which held a conplete |ist of the Defendants’
inventory at the store. Subsequently, on Novenmber 12, 1993, the
Pl aintiff appeared at t he Def endants' vi deo store with an Order of
Repl evin, in Case No. 93-L-58, inthe Circuit Court of Effingham
County, Illinois, dated Novenber 10, 1993, and proceeded t o r epossess
all novies, counters, and shel ving fromt he Def endants' busi ness
pursuant to the parties' Security Agreement. Fol | owi ng the
Plaintiff's repossessionefforts of Novenber 12, 1993, the Plaintiff
det erm ned t hat numerous itens of i nventory were m ssing, including
i n excess of 1,400 novi es and vi deo ganes, 2 N nt endo decks, 4 VCRs,

1 security system 1 printer, and 1 conputer term nal. The
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Def endants filed for relief under Chapter 7 of t he Bankruptcy Code
on Novenber 16, 1993, and the i nstant adversary proceedi ng was fil ed
on June 6, 1994, asserting as a basis for its objection to
di schargeability and to di scharge the m ssinginventory fromthe
Def endants' video store.

The Plaintiff's nost serious cause of actionis brought under
11 U.S.C. 8§ 727(a)(2)(A), which states that:

(a) The court shall grant the debtor a di scharge,
unl ess .

(2) the debtor, withintent to hinder, del ay,
or defraud a creditor or an officer of the estate
charged wi t h cust ody of property under thistitle,
has transferred, renoved, destroyed, nutil ated, or
conceal ed, or has permtted to be transferred,
renoved, destroyed, nutil ated, or conceal ed -

(A) property of the debtor, withinone
year before the date of the filing of the
petition;
The burden of proof is uponthe Plaintiff to establishthe el enents
of 11 U . S.C. 8§ 727(a)(2)(A) by a preponderance of the evi dence.

Grogan v. Garner, 111 S. Ct. 654 (1991). The Court nust find that

t he Def endants acted with actual intent requiring a show ng of

extrinsic evidence suggestingthat fraud exists. Inre Smley, 864

F.2d 562 (C. A 7 1989). In reviewing the facts in the present
matter, the Court finds that the evi dence clearly establishes that
t he Def endant s/ Debt ors conceal ed property fromthe Plaintiff within
days of their bankruptcy filingw th theintent to hinder, delay, or
defraud the Plaintiff. The evidence indi cates that the Defendants
renoved at | east 500 vi deo tapes fromtheir storein Anna, Illinois,

bet ween Novenber 6 and Novenber 12, 1993. The Def endants assert that
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t hi s renoval was based upon their belief that the tapes weretheirs
in that they had been purchased subsequent to the Defendants’
granting of a security interest intapes tothe Plaintiff. The
evi dence present ed by t he Def endants on t hi s poi nt was si nply not
credi bl e and was bel i ed by the fact that the Defendants di d not t ake
all tapes which they had purchased subsequent to the security
agreenent withthe Plaintiff. Rather, the Defendants apparently t ook
t hose t apes whi ch t hey consi dered t o be t he nost val uabl e | eavi ng
many ot hers that would fall into the category of tapes purchased
subsequent to Plaintiff's security agreenment. The Defendants further
argue that their | ack of intent to hinder, delay, or defraud the
Pl ainti ff was evi denced by the fact that the tapes which were renoved
by t he Defendants fromtheir video store were |isted upon their
bankrupt cy schedul es. Wile the Court notes that this fact is true,
the Court finds that at trial the evidence indicatedthat, whilethe
Def endant s had | i st ed 500 ol d t apes on t hei r bankruptcy schedul es
wi th a val ue of $5, 000, the Debtors, in fact, had renoved at | east
500 t apes that were nore properly characterized as newer tapes whi ch
woul d have had a val ue i n excess of the average of $10 as di scl osed
on the Debtors' bankruptcy schedul es.

In addition to finding that the Defendants intentionally
conceal ed vi deo t apes covered by the Plaintiff's Security Agreenent,
t he Court al so finds that the Def endants conceal ed certainitens of
equi prent fromthe Plaintiff even though that equipment was
eventually returnedtothe Plaintiff prior totrial inthis matter.

The evidence i s cl ear that the Def endants renpoved several pieces of
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equi prent, including 4 VCRs, 1 security system and 2 Ni nt endo decks
fromtheir video store between Novenber 6, 1993, and Novenber 12,
1993. The Defendants assert that this was done on t he advi ce of
their attorney inthat the Defendants consulted with their attorney
upon their assertion that there was a di spute as to ownership of this
property. The Defendants assert that their attorney advi sed themto
store this property for safe keeping until a determ nati on coul d be
made as to proper ownership. The evidence indicates that sonme
conversations may have been hel d between the Debtors and their
attorney as to the equi pment i n question. However, the evidence did
not support a findingthat the Debtors had acted sol el y on advi ce of
t heir counsel inrenobving and conceal i ng t he equi pnent i n t he manner
that they did.

After consi dering the evidence as a whol e, the Court finds that
there i s no doubt that the Defendants acted wi th t he necessary i ntent
to hi nder, delay, or defraud the Plaintiff herein by concealing
property which was the subject of the valid Security Agreenent
between the Plaintiff and t he Def endants. The Defendants testified
as they had to, to showa lack of intent. However, their testinony
about their perceptions of their behavi or was not supported by t he
remai ni ng facts and ci rcunst ances establ i shed at trial. Having found
that the Plaintiff has met its burden of proof in show ng the
el ements necessary to deny a discharge under 11 U S.C. §
727(a)(2) (A), the Court need not further addressthe Plaintiff's
al | egations under 11 U.S. C. § 727(a)(5) and 11 U. S. C. 88 523(a) (4)
and (6).



In addition to the Plaintiff's request for the Court to
det er m ne questions of di scharge and non-di schargeability of the debt
between the Plaintiff and Defendants, the Plaintiff al sorequested
t hat t he Court enter judgnment agai nst t he Def endants i n such anount
as the evidence may show. Inits Conplaint, the Plaintiff asserted

that thefollow ngitens were mssing fromthe Defendants' inventory:

1402 novi es and vi deo ganes $21, 030
2 Nintendo decks 100
4 VCRs 600
1 security system 1,500
1 printer 350
1 conputer term nal 350

Tot al $23, 930

The evidence at trial indicates that all of themssingitensinthe
Pl ai ntiff's Conpl ai nt have been account ed for except for a nunber of
nmovi es and vi deo ganes which remai n unaccounted for.

As for the m ssing tapes, the evidence indicates that, after a
credit for the 500 tapes returnedtothe Plaintiff whichwere found
t o have been conceal ed i n t he hone of the Def endants, approxi mately
462 vi deo t apes remai n m ssi ng fromt he Def endants' inventory. The
Def endant s argue that this figure cannot be accurate and, as a mai n
basi s for this argunent, assert that their son, as manager of the
vi deo store, failedto del ete tapes which were sold out of thetape
rental inventory once they had concl uded their useful rental |ife.
I n maki ng thi s argunent, the Def endants were unabl e to cone upwth
any esti mat e of t he nunmber of tapes that nmi ght beincludedinthis
cat egory, and the evidence al so i ndi cated that their son had not

acti vely managed t he vi deo store for several nonths prior to Novenber



1993. The Def endants al so assert that t he nunber of m ssingtapes
shoul d be adjusted to refl ect tapes that were out to custoners on
Novenmber 12, 1993, when the Plaintiff repossessed Defendants’
inventory. Althoughthis assertion by the Defendantsis certainly
valid, thereis not sufficient evidence to suggest that a substanti al
reduction in the nunber of tapes claimed to be m ssing by the
Plaintiff shoul d be made inlight of the conduct of the Defendants
indealingwiththe Plaintiff as awhole. As such, the Court finds
that the Plaintiff has shown that 462 t apes remai n unaccount ed f or
fromDef endants' inventory, and t hose t apes, based upon t he evi dence,
had an aver age val ue of $15 api ece at the time they di sappeared,
anounting to total danage to Plaintiff in the sum of $6, 930.

ENTERED: Decenber 7, 1994.

/'s/ GERALD D. FINES
United States Bankruptcy Judge



