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VEMORANDUM AND ORDER

This matter is beforethe Court onaconplaint filed by plaintiff,
Trust ee of the Estate of Richard McDowel | (debtor), seekingto avoid
under 11 U. S. C. 8544(b) transfers of certain property by debtor to his
wi fe, E. Jeanette McDowel| (defendant), and to recover such property
fromdef endant for the benefit of debtor's estate. By his conplaint
plaintiff alleges that debtor's transfers of property to def endant were
f raudul ent and shoul d be set asi de pursuant to lllinois fraudul ent
conveyances law. See, Ill.Rev. Stat., ch. 59, §4.

Plaintiff's conplaint contains three counts allegingthat debtor
transferred assets to defendant, his wife, in fraud of creditors.
Count | concerns the transfer of aretail grocery store fromj oint
owner shi p by debtor and his wife tothe sol e ownershi p of def endant.
It isadmttedthat the transfer occurred on Cct ober 29, 1984, and t hat

no consi deration was given for debtor's transfer



of his one-half joint interest to defendant.

Count Il isdirectedtowardthe transfer of certainoil properties
fromdebtor's oil conpany to debtor and hiswifeinjoint tenancy and
to defendant individually. Wth regard to the first set of oil
properties transferred from1982 to 1984, defendant adm ts that she
gave no consi deration and that, i n Novenber 1986, she caused t he j oi nt
t enancy to be severed by an assi gnnent of her one-half interest to
hersel f individually. Thelatter oil properties were transferred from
debtor' s oil conpany t o def endant i ndi vidual |y i n 1985, and def endant
al | eges that she gave adequate consi derati on.

Count |11 alleges that in Cctober 1984, defendant purchased a | ot
and subsequently constructed a houseonthelot with profits fromthe
oil interests previously transferredto defendant. It is conceded that
plaintiff's allegations of fraud with respect tothe house and | ot are
dependent on the findings made on Count 11

Evi dence adduced t hrough sti pul ati on and testi nony of the parties
showt hat debtor and hi s brother went intothe oil business in 1981 and
began sellingworkinginterestsinvarious oil wells drilledbythemto
finance the production costs of thewells. Debtor's first well was
drilledinearly 1982, and he first obtai ned noney frominvestors for
t he sal e of working interests at that time. Debtor and hi s brother
general | y kept a one-quarter working interest ineachwell soldfrom
1982 t 0 1984, and debtor's one-eighth interest was i ssued to debtor and
hiswifeinjoint tenancy. It is undisputedthat debtor soldinterests
inlllinois and ot her states wi thout regi stering or seeki ng exenption

fromregistrati on under applicable securities |aws.
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On Cct ober 22, 1984, debtor and hi s brother received aninquiry
fromthelllinois Securities Departnent (Departnent) regarding their
failuretoregister or seek exenption fromregi stration as required by
Illinoislawfor oil interestssoldtolllinoisinvestors. On March
11, 1985, debtor and his brother enteredinto a "rescission agreenent”
with the Department by whichall I'llinoisinvestors wereto be given
notice of their right torescindtheir purchases of oil interests and
t hose el ecting resci ssion were to be rei nbursed as required by statute.
Debt or and hi s brother subsequently paidall Illinoisinvestors who
el ected rescissionwith the exceptionto two investors whose cl ai s
wer e di sput ed.

Sonmetinme in 1985 debtor received notice that investors in
W sconsi n and ot her states were considering actionwithregardtotheir
purchases of oil interests. In August 1985, the first suit by
i nvestors seeking rescission and damages for debtor's alleged
viol ations of securitieslawwas filedin Wsconsin. Subsequently,
ot her lawsuits were filed by investorsinWsconsinandFlorida. The
plaintiffsintheselawsuits arelistedin debtor's bankruptcy petition
as unsecured creditors with contingent or unliqui dated cl ai ns agai nst
debt or.

Fol | owi ng recei pt of the Departnent’' s | etter on Oct ober 22, 1984,
debtor and his wife transferred the grocery store property to def endant
i ndividually on October 29, 1984. \While debtor and his brother
continuedtodrill oil wells after Oct ober 1984, debtor t ook no nore
oil interestsinhisname. Ol interests of i nvestors who el ect ed

resci ssion after October 1984 were repurchased i n debtor's or his

3



conpany's nanme and no interests were repurchased in his wife's nane.

I n October 1984, defendant opened a bank account in her nanme
i ndi vi dual I y and subsequent | y nade paynents total | i ng over $99, 000 from
this account to repurchase oil interestsinlllinois and W sconsi n.
These paynments wer e made by a seri es of four checks fromFebruary 1985
toJuly 1986. In exchange for these paynents made to and on behal f of
t he oi | conpany, defendant acquired aninterest insix newoil wells
drilled by the conpany i n 1985. Defendant testifiedthat she did not
pay for theseinterests directly but that they were an "accunul at ed
thing." Thesix oil interests were acquired by def endant i n her nane
alone in |late 1985.

I nthe sutmmer of 1986, debtor pl edged his one-hal f joint interest
intheoil propertiesownedwithhiswifetoalawfirmin Chicagoto
secure his debt for | egal services perforned by thefirmwithregardto
the securities litigation against him In Novenmber 1986, upon
suggesti on of the Chicagolawfirm defendant assi gned her one-hal f
joint interest inthe oil propertiesto herself individuallyin order
to sever the joint tenancy between her and her husband. Subsequently,
on Decenber 23, 1986, debtor filed his individual bankruptcy petition
for Chapter 7 relief.

Al'l but two of the over 300 creditors listed in debtor's
bankruptcy petitionwereinvestorsinoil wellsdrilled by debtor and
his brother from1982 to 1984. Debtor testified at trial that when he
and his brother first begandrilling, their success rate was high, with
"13 strai ght producers.” The first well drilled by them known as the

Knacknmus #1, repaidinvestors the full anmount of their investnent in

4



two years and i s still producing. Sone of these original investors,
whose assi gnnents of working interests were recorded on Cctober 12,
1982, investedinlater wells drilled by debtor's conpany and are
listedindebtor's bankruptcy petition as creditors who have sought
resci ssion of their purchases of oil interests.

Debtor testified further duringthe years 1982 to 1985, he was
sol vent and had no debt. During this period, the value of jointly-held
assets of debtor and his wifeincreased from$1l.1 mllionin Decenber
1982 to0 $2.5mllionin Decenber 1985. In 1984 and 1985, debtor paid
over $989,808.00to Illinois investors seekingrescission. |n 1986, as
aresult of the securities lawsuits fil ed agai nst hi mand t he decl i ni ng

val ue of oil, debtor's financial conditionwas "nil," and he was forced
tofilefor bankruptcy relief. Debtor's bankruptcy petition shows
total clainms agai nst hi mfor violationof securities |laws at $16.5
mllion, including actual and punitive damages.

Def endant testified at trial that she had not been directly
i nvol ved inthe oil business duringthe years i n whi ch she acqui red her
oi |l interests but had worked full time at the grocery store since 1981
and had drawn no sal ary during that tine. |n 1984, defendant's son had
suggest ed t hat the grocery store be put i n her nane al one so t hat she
coul d "enhance her soci al security" and acqui re an est ate of her own.
Prior to Cctober 1984, def endant had had no separ at e est at e and she and
her husband had owned everythinginjoint tenancy. Defendant testified
t hat she had pai d $150, 000 f or t he coupl €' s house, built inlate 1984,

out of income fromthe oil interests acquired by her prior tothat

tinme.



In seeking to avoid debtor's transfers of hisinterest inthe
grocery store and of the oil interests conveyed to defendant in joint
tenancy as well as individually, the trustee contends that the
transfers were voi d under Illinois fraudul ent conveyances | aw, whi ch
renders void transfers nade with the intent to del ay, hinder or defraud
creditors. Thelllinois statute on fraudul ent conveyances provides in
pertinent part:

Every gift, grant, conveyance, assignnent or

transfer of...any estate...nade with the intent

to disturb, delay, hinder or defraud creditors or

ot her persons...shall be void as agai nst such

creditors, purchasers and other persons.
Ill.Rev. Stat., ch. 59, 8§4.

Il linois courts have divi ded fraudul ent conveyances cases i nto two
categories: fraudinfact andfraudinlaw. The proof requirenments
for these categories differ sothat aplaintiff seekingto set aside a
transfer on grounds of fraudin fact nust denonstrate an actual intent
to hinder creditors, whileinfraudinlawcases, fraudulent intent is
presunmed fromthe circunstances where there has been a voluntary

transfer for no considerationwhichdirectlyinpairstherights of

creditors. [ndiana National Bank v. Ganble, 612 F. Supp. 1272 (N. D.

I11. 1984); Tcherepnin v. Franz, 457 F. Supp. 832 (N.D. IIl. 1978);

First Security Bank of d endal e Heights v. Bawoll, 120 111 . App. 3d 787,

458 N. E. 2d 193 (1983). The distinction between the two |ies in whether
t he transfer was supported by consideration, and if there was no
consi deration andthe transactiondirectly inpairedor intendedto
injurerights of creditors, thetransfer i s considered fraudulent in

| awirrespective of the honesty of the grantor's notives. Reaganv.
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Baird, 140 I11.App. 3d 58, 487 N.E. 2d 1028 (1985).

To sustainaclaimof fraudinlaw, acreditor nust prove three
elements: (1) a voluntary gift, (2) an existing or contenpl ated
i ndebt edness, and (3) failure of the debtor toretain sufficient assets

to pay the i ndebt edness. | ndi ana Nati onal Bank v. Ganbl e; Tcherepnin

v. Franz. As usedinthe statute, theterm"creditor” refersonlyto
creditors having existingclains at thetinmethe all eged fraudul ent
conveyance i s made. Thus,

[i]t is not sufficient that other creditors are
prej udi ced by such a conveyance. .. but it nust be
shown t hat the creditors attackingthe fairness
of the transaction had exi sting cl ainms. Menconi
v. Davison, 80 II1.App. 2d 1, 4, 225 N. E. 2d 139,
141 (1967) (quoting Chi cago Dai ly News v. Si egel,
212 111, 617, 629, 72 N.E. 2d 810, 814 (1904)).

The term”"creditor” has received a liberal construction under the
statute, and the subsi sting cl ai ns need not have nat ured or have been
reduced to judgnment at the tinme the conveyance i s made but nmay be
conti ngent upon some further happening to render themdue. Menconi v.
Davi son.

Wthregardtothe grocery store andthe oil interests conveyed
t o def endant injoint tenancy prior to 1985, the trustee contends t hat
these transfers constituted fraud in | awbecause no consi derati on was
given and t he transfers were made at a ti me when debtor had exi sting
creditors as aresult of his violations of securitieslaws. It isthe
trustee' s positionthat debtor's sale of workingintereststoinvestors
wi t hout registration or exenption fromregistration created an
automatic right of rescissionineachinvestor, by whichinvestors

could obtain a refund of their purchase price plus interest and
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attorney's fees, and debtor thus becane i ndebted to such i nvest ors upon
each sal e beginning in 1982 when he first soldwrkingintereststo
financethedrilling of oil wells. The trustee maintains that since
each investor became a creditor at the tinme of sale, debtor's
corresponding transfer of oil intereststo hinself and hiswifein
joint tenancy had t he effect of pl aci ng one-hal f of his property beyond
the reach of such creditors who had cl ai ns agai nst him

Li kewi se, the trustee asserts, thetransfer of the grocery store
from joint tenancy to defendant individually in October 1984
ef fectively renoved debtor's one-half interest inthe store beyond the
reach of creditors existing at that time. The trustee contends,
therefore, that the facts sufficiently establishthe second el enent
necessary to prove fraudinlaw, andthat, since debtor's subsequent
bankruptcy as aresult of investors' |awsuits agai nst hi mestabli shed
thethirdelenment of failuretoretainsufficient assetsto paythe
i ndebt edness, he is entitled to judgnent agai nst debtor as to the
transfers of the grocery store andthe pre-1985o0il interests onthe
grounds of fraud in |aw.

As not ed, the trustee has brought this actionto avoid debtor's
transfers of property to def endant under 8544(b) of t he Bankruptcy
Code. Section 544(b) provides in pertinent part:

The trust ee may avoi d any transfer of an interest
of the debtor in property...that is voidable
under applicable | aw by a creditor hol di ng an
unsecured cl ai mthat i s al |l owabl e under secti on
502 of this title....

Secti on 544(b) presents a net hod of avoi dance that i s predi cated upon

nonbankruptcy law, inthis case state | aw, governing the transactionin
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question. 4Collier on Bankruptcy, 8544.03[ 1], at 544-16. Section

544(b), however, does not createinthe trustee any i ndependent ri ght
or power with which to challenge an allegedly invalidtransfer, andthe
trustee's ability to proceed depends upon t he exi stence of at | east one
creditor with aright of avoi dance agai nst the debtor. 1d. Sincethe
trusteeis conpelledtostand ontherights of at | east one qualified
creditor, 8544(b) confers upon the trustee no greater rights of
avoi dance than t he credi tor hinmsel f woul d have i f he were asserting
invalidity on his own behalf. Ld. 8§544. 03[ 2], at 544-21.
Consequently, if thecreditor is barred fromrecovery because of the
runni ng of astatute of limtations prior tothe commencenent of the
case, the trustee is likew se rendered inpotent. 1d.

Intheinstant case, inorder tobringthis action under 8544(b),
the trustee nust establishthe exi stence of acreditor with aviable
cause of action agai nst debtor that i s not time-barred or otherw se
invalid. In addition, in order to succeed in his action to avoid
debtor's transfers under Illinois fraudul ent conveyances | aw, t he
trust ee nust showthat there were creditors existing at thetinme debtor
made t he transfers of oil interestsinjoint tenancy as well as the
transfer of his joint interest in the grocery store. Thus, the
trustee's action agai nst def endant depends upon whet her t here was a
creditor existingat thetinethetransfers were nade that still had a
vi abl e cl ai magai nst debt or at the ti me t he bankruptcy petition was
filed.

As noted above, the trustee asserts that each investor who

purchased aworkinginterest inoil wells drilled by debtor and his
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br ot her becane a creditor at the tine of sal e because of debtor's
failureto conply with therequirenents of applicabl e securities |aws.
The trustee' s positionthus requires an analysis of debtor'sliability
under applicabl e securities |aws to determ ne whet her suchinvestors

constituted creditors that were capabl e of voi ding debtor's transfers

of property under Illinois fraudulent conveyances | aw.

Because many of the oil interests sold by debtor were sold to
I11inoisinvestors, debtor was required by the lllinois Securities Law
of 1953 (see |Ill.Rev.Stat., ch. 121 1/2, par 137.1et seq.) toregister

or seek exenption fromregistration for such interests, which

constitute securities for purposes of the statute. See MConnell v.

Surak, 774 F.2d 746 (7th Cir. 1985). Debtor's failureto conply with
the statutory requi renments gave each investor theright torescindhis
purchase withinthree years fromthe date of sale. Seelll.Rev. Stat.,

ch. 121 1/2, par. 137.13; McConnell v. Surak. In addition, because

debtor soldintereststoinvestorsinother states, includingthe state
of W sconsin, debtor was requiredto conply with the state securities
| aws of those states (comonly referredto as "blue sky | ans"), as wel |
as federal securities|aws governingtheinterstate sale of securities.
See 1 Private Placenents in G| under SEC Regul ation D 39-41, 171-177

(L. Mosburg, Jr. ed. 1982); see generally L. Loss, Fundanmental s of

Securities Regul ation 1012-1017 (1983) (herei nafter Loss, Securities
Regul ation).

The trustee concedes that Il1inoisinvestors whose interests were
resci nded pursuant to debtor's agreenment withthe lllinois Securities

Depart ment are no | onger "creditors" whose cl ai ns can be pursued by t he
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trustee under 8544(b). The trustee observes, however, that sone 35
out-of -state i nvestors whose assi gnnents of oil interests were recorded
on COct ober 12, 1982, are |isted on debtor's bankruptcy petition as
creditors of debtor. Thetrustee asserts that theseinvestors had a
cl ai magai nst debtor fromthe ti me he and hi s brother began selling oil
interests in 1982 and that, since they have not had t heir purchases of
oil interests rescinded, they constitute "creditors”™ with existing
clai ms for purposes of setting aside debtor's transfers of property
under Il1inois fraudul ent conveyances law. In particular, thetrustee
cites the names of Janes and Shirl ey Greenwal d as an exanpl e of such
creditors. Debtor testifiedat trial that the G eenwal ds, who are
resi dents of Wsconsin, purchased aninterest inthe Knacknus #1 wel |
drilled by his conpany inearly 1982. Debtor further acknow edged t hat
the G eenwal ds were plaintiffsinalawsuit pendi ng agai nst hi min | ona
County, Wsconsin and, as such, were listed as creditors in his
bankruptcy petition.

The trust ee has argued t he question of debtor's liability to out-

of -state investors such as the Greenwalds in terns of debtor's

violation of Illinois security | aw. However, the exenption from
regi stration and report of salerequirenents of thelllinois statute
applyonlyto salestoinvestorsinthis state (seelll.Rev. Stat.,

1981, ch. 121 1/2, 8137.4.G 137.4.H (anended 1984)), and "thereis no
ri ght of actionunder the[lllinois securities] statute unless the sale

conpl ai ned of took placeinlllinois.” Kramer v. Pittstown Point

Landi ngs, Ltd., 637 F. Supp. 201, 205 (1986) (quoti ngMcBreen v. | ceco,

lnc., 12 111.App. 2d 372, 377, 139 N.E. 2d 845, 858 (1956)). This
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Court may neverthel ess take judicial notice of thelaws of other states
and wi ||, accordingly, consider theliability of debtor with reference
totherequirenments of Wsconsin securities|awapplicabletothis
case.

The W sconsin securities statute (see Ws. Stat. 8551.01et. seq.)
differs fromthelllinois statuteinthat Wsconsin has adopted a form
of the UniformSecurities Act ( see 7B U. L. A 515-687 (1985)). Likethe
I11inois statute, however, the Wsconsi n statute contains a provision
inmposingcivil liability for failuretoregi ster or seek exenpti on from
registrationfor securities soldinthat state. Section 551.59 of the
W sconsin Uniform Securities Law provides in pertinent part:

(1) (a) Any personwho offers or sells asecurity
inviolationof s. 551.21 [requiring registration
or exenptionfromregistrationfor any security
sold in the state]...shall be liable to the
per son purchasi ng the security fromhi mor her.
The person purchasi ng t he security may sue eit her
at lawor inequity torecover the consideration
paid for the security, together withinterest at
the l egal rate...fromthe date of paynent, and
reasonabl e attorney fees, | ess t he anmount of any
i ncone recei ved on the security, upon the tender
of the security....Tender shall require only

notice of willingness to exchangethe security
for the anount specified....

(5) No action shall be maintained under this
secti on unl ess commenced bef ore t he expi rati on of
3 years after the act or transaction constituting
the violation....

The civil liability provision of the UniformSecurities Act,
adopt ed by the Wsconsin | egi sl ature as 8551.59(1)(a), is closely
nodel ed on 812(1) of the Federal Securities Act of 1933 (15 U. S. C
8771), which Ii kew se i nposes civil liability on one who offers or

sel Il s nonexenpt securitiesinviolation of specifiedregistration
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requi rements. See Loss, Securities Regulation 1013 (1983). Under
812(1) and, by anal ogy, 8551.59(1)(a), liability for the sale of
unr egi st ered and nonexenpt securitiesis absolute. |d. at 1017; see

Swenson v. Engel stad, 626 F. 2d 421 (5th G r. 1980); Sachnoff & Susman,

Cvil Liabilities, in2 Securities Law16-20 (IIl. Inst. for CLE 1979).
The seller's intent and his know edge of the violationareentirely
irrelevant toadetermnationof liability, and a di ssati sfiedinvestor
need only tender his security as provided by statute in order to
recover his purchase price. Loss, Securities Regulation 1018. When
t here have been separate transactions, he investor nmay choose to
resci nd only those t hat have been unprofitabl e, as those transactions
for which no rescission has been sought remain unaffected. See id.

As provi ded in 8551.59(5), an action to rescind nust be brought
wi thinthree years of the date of sal e of the security or be barred by
the statute of limtations. If no such action is brought, the
purchaser's ability to avoidthe sal e |l apses, and the sell er has no
liability to the purchaser under the statute.

I n seeki ng t o det erm ne when debt or becane i ndebted to i nvestors
for purposes of thetrustee' s suit toavoidtransfers made in fraud of
creditors, it is necessary to consi der whet her and when such i nvestors
brought suit torescindtheir purchases of oil interests. Wilethe
trust ee cont ends t hat debt or becane i ndebted to i nvest ors when he first
sold oil interests without registering or seeking exenption from
regi stration under applicable securities | aws, such sales nerely
createdaright intheinvestorstorescindtheir purchases withinthe

statutory tine period. Theinvestors' potential clains agai nst debtor
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did not mature until such time as they elected to rescind their
pur chases and t ook the affirmative step of filing suit agai nst debtor.
Since, absent such an election, the investors did not becone
"creditors" of debtor for purposes of Illinois fraudul ent conveyances
 aw, this Court nmust consi der t he evidence and exhibits filedwiththe
Court to determ ne when debtor's liability arose.

Debtor testifiedat trail that thefirst well drilled by hi mand
his brother inearly 1982, the Chester Knackmus #1, repaidinvestors
the full amount of their i nvestnment plus aprofit. Thereis no proof
intherecordthat any i nvest or who purchased a working interest inthe
Chest er Knacknus #1 wel | ever sought rescissionwithregardtotheir
interests in this well. Although, as the trustee observes, the
G eenwal ds purchased an interest inthis initial well drilled by
debtor, it does not foll owthat they becane "creditors" of debtor from
t he dat e of their purchase since they never sought resci ssion of their
interest inthiswell. Rather, it appears that the G eenwal ds' status
as creditors in debtor's bankruptcy petition derived fromtheir
purchase of interestsinlater oil wells drilled by debtor for which
t hey subsequent |y sought rescission. Thus, thetrustee has failedto
sustain his clai mthat the Greenwal ds constituted creditors fromthe
time debtor drilledhisfirst oil well inearly 1982. In addition,
sincethe statute of limtations for bringing arescissionactionasto
interests purchasedinthis well has run, debtor no | onger has exposure
toliability by reason of his failuretoregister or seek exenption
fromregistrationfor interests soldtoregister or seek exenption from

registrationfor interestssoldinthiswell. Thetrustee has fail ed
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t o showt he exi stence of at | east one credi tor on whose ri ghts he coul d
stand i n avoi di ng debtor's transfers of oil interests to defendant in
early 1982, and the trustee cannot avoid transfers made at that tine
pursuant to his powers under 8544(b).

VWil e it has not been shown t hat debtor had creditors when he
first begandrillingoil wells and making transfers of interests in
these wells to defendant, debtor subsequently becane liable to
i nvestors who el ected to rescind their purchases of oil interests
because of debtor's failure to register or seek exenption from
regi stration under applicable securities|law. Theinvestors' clains
for rescissionwere filedunder federal and state securities | aws,
i ncl udi ng 8551.59(1)(a) of the Wsconsin UniformSecurities Law. By
the terms of 8551.59(1)(a), debtor'sliability toinvestors who had
fulfilled the condition precedent of bringing suit and thereby
tendering their securities was absol ute and dated fromthe ti ne of
t heir purchase of securities for whichrescissionwas sought. Thus,
even t hough the first securities | awsuit was not filed until August,
1985, debtor'sliability to suchinvestors arose as of the datetheir
i nterests were purchased, and they coul d be saidto be "creditors" as
of that date for purposes of Illinois fraudul ent conveyances law. .

Menconi v. Davison: plaintiff, who was entitled to brokerage

conm ssi on by reason of executed sales contract at tine allegedly
f raudul ent conveyance was nmade, was "pre-existing creditor” with
subsi sting claimunder fraudul ent conveyances |aw even though
plaintiff's claimhad not become fixed until after such conveyance.

At trial thetrusteeintroduced into evidence a conplaint fromone
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of the securities | awsuits pendi ng agai nst debtor in |Iowa County,

Wsconsin. Inaddition, conplaints fromthree other such | awsuits were
appended to the proofs of claimfiledinthe bankruptcy proceedi ng, and
this Court may take judicial notice of these conpl ai nts as records of
this Court. Wile these conplaints containnultiple causes of action
under different securities |awprovisions, this Court has exam ned t he
conplaintswithregardtothe counts for resci ssion under 8551.59(1)(a)

based upon debtor's failure to register or seek exenption from
registration for oil interests sold in Wsconsin. The Court's
exam nation reveal s that the earliest suchclains for rescissioninthe
conpl ai nts before the Court were for oil interests purchased on May 23,

1983, inanoil well known as t he Dean Wsenman #1. As di scussed above,

once i nvestors el ected torescindtheir purchases of oil interests by
filing suit agai nst debtor, debtor's liability becane established as of

the date the i nterests were purchased. This Court finds, therefore,

t hat the i nvestors seeking rescissionfor interests purchased on May
23, 1983, constitutedcreditors of debtor as of that date for purposes
of I'llinois fraudul ent conveyances | aw.

The third el ement of fraudinlaw, failuretoretainsufficient
assets to pay the i ndebt edness existing at thetime of transfer, is
sufficiently established by debtor's bankruptcy petition inwhich
i nvest ors who made cl ai ns dating fromMay 23, 1983, were | i sted as
creditors who remai ned unpaid by debtor. Under Illinois |aw,

[i]t is of nomonent that the property renaini ng
in the grantor's hands after the [allegedly
f raudul ent] conveyance was i n nom nal val ue nore

t han equal to t he anount of his indebtedness if
subsequent events showthat the property retained
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was not sufficient to discharge all his
liabilities. Cairo Lunber Co., Inc. V.
Ladenberger, 313 111. App. 1, 6, 39 N. E. 2d 596,
598 (1941), quoting Birney v. Sol onon, 348 I11.
410, 414, 181 N.E. 318, 320 (1932); see also
Tcherepnin v. Franz.

Thus, whil e debtor asserts that his transfers of property tohiswfe
were not in fraud of creditors because he was solvent and had
substantial net worth from 1981 through 1985, proof of actual
i nsol vency at the tinme of conveyance i s not necessary to render a
vol unt ary conveyance voi d, especi ally where, as here, the conveyance

was between fam |y menbers. See Cairo Lunber Co., Inc. v. Ladenberger.

Si nce t he sane i nvest ors who had cl ai ns agai nst debtor as a result
of his violationof securities|awrenmai ned unpai d as of the tine of
hi s bankruptcy petition, they were capabl e of avoi di ng any grat ui t ous
transfers of oil interests nade by debtor to his wi fe begi nni ng on May
23, 1983. The Court finds, therefore, that debtor's transfers to
def endant of oil interests fromMay 23, 1983 t hrough 1984 and debtor's
transfer of his one-half joint interest inthe grocery store on Cctober
29, 1984, were fraudulent in | awand may be set asi de on behal f of
t hese creditors pursuant to 8544(b).

Wthregardtothe six oil intereststransferredto defendant in
| at e 1985, defendant contends t hat she pai d adequat e consi derati on for
these interests and that the trustee t hus must showactual intent to
defraud creditors before these transfers could be set aside as
fraudulent in fact. It is unclear from the evidence whether
def endant' s paynent s nade t o and on behal f of debtor's oil conpany from

February 1985 to July 1986 constituted actual consideration for the six
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oil interests transferred to her inlate 1985. Defendant herself
testifiedthat she did not pay for thewells directly but that they
wer e an "accunul at ed t hi ng" and no evi dence was present ed show ng t he
val ue of the wells or to what extent the wells were transferred in
paynment for "l oans" made by defendant to the conpany.

Assum ng, however, that defendant gave consi deration for the oil
interests in question, there was sufficient evidence that debtor
transferred these interests with the intent to hinder, delay, or
defraud creditors to support a finding of fraud in fact. Debtor's
testinmony indicates that after receivingtheletter fromthelllinois
Securities Departnent in CQctober 1984 regarding his potential liability
for violations of securities |awhe changed hi s past practice and t ook
nonoreinterestsinthe newwells drilled by the conmpany in his own
nane. Prior tothat tineall interestsinthe conpany's wells had been
acquiredinhis and hiswi fe's nanes injoint tenancy. Wil e debtor
di d repurchase interests that he was forced to reacquire by reason of
i nvestors' rescissionsinhisownane, thesixinterestsinthe nore
producti ve and hence nore val uable newwells drilled in 1985 were
transferred to his wi fe al one.

Debtor's transfer of thesix oil intereststo his w vein 1985 was
consistent with his attenpt to put other property inhiswfe's nane
individually after he becane aware of is potential liability to
investors follow ng recei pt of the October 22 | etter. Defendant
testified that prior to that tinme, she and her husband had owned
everythinginjoint tenancy. However, follow ng debtor's recei pt of

theletter fromthe Departnent, def endant opened a separ at e checki ng
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account, fromwhi ch she nade t he paynents to repurchase resci nded oi |
interests onthe conpany' s behalf. Additionally, debtor transferred
hisinterest inthe grocery store property to defendant i n order, as
shetestified, tocreate aseparate estate for his wifeindividually.
Wil e this endeavor to create an estate for his wi fe shoul d have been
proper in the absence of creditors who would be hindered by the
transfer of property fromdebtor's estate, the evidence sufficiently
establ i shes that the transfers to defendant, includingthe transfer of
sixoil interestsin 1985, were nadewiththeintent to renove property
fromhi s own est at e whi ch woul d be subj ect to the clai nms of existing
creditors. The transfer of the six oil interests in 1985 thus
constituted fraudin fact and can be avoi ded by t he trustee acting on
behal f of creditors under 8544(b).

As not ed previously, thetrustee's argunent withregardtothe
final itenms of property allegedly transferredto defendant in fraud of
creditors, the house and | ot acquiredwith profits fromoil interests

owned by def endant prior to Cctober 1984, i s dependent on whet her t he

oil interests thensel ves were transferredto defendant in fraud of
creditors. Thetrustee has arguedthat all oil interests transferred
t o def endant fromearly 1982 when debtor started sellingoil interests

were infraud of creditors. It is his position, therefore, that any
asset s purchased by defendant with profits fromthese oil interests
constituted "fruits of the poisontree" and nust |i kew se be brought
back into debtor's bankruptcy estate.

Thi s Court has found that only those oil interests transferredto

def endant begi nning on May 23, 1983, when debtor first had creditors
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which hefailedtoretainsufficient assets to repay were fraudul ent
and coul d be avoi ded by such creditors. The trustee has not shown t hat
t he house and | ot were acquired with profits fromoil interests
transferred to defendant after May 23, 1983, and this court,
accordingly, finds no basis for thetrustee' s argunent that the house
and | ost constitute assets of debtor's estate.

For the reasons stated, this Court finds that debtor's transfer
to defendant of his one-half joint interest in the grocery store
property; debtor's transfer to defendant of oil interests fromMay 23,
1983 t hr ough Oct ober 1984; and debtor's transfer to defendant of oil
interests in 1985 are void and should be returned to plaintiff as

trustee of debtor's bankruptcy estate.

/sl Kenneth J. Meyers
United States Bankruptcy Judge

ENTERED: May 31, 1988
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