I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7

RO CE ALLAN MCELWEE, )
BK No. 92-40969

Debtor(s).

CHARLES JONES, Adv. No. 92-4140
Pl aintiff,
VS.

RO CE ALLAN MCELWEE and
NONA MCELWEE,

N N N’ N’ N N e N N N N N N’

Def endant s)

OPI NI ON

Inthis chapter 7 proceedi ng, the trustee of the estate of Roice
McEl wee (debtor) filed a conplaint seekingto avoid under 11 U S.C. §
544(b) the transfer of certain property fromdebtor to his not her, Nona
McEl wee (defendant).! The relevant facts are as follows:

On Novenber 17, 1986, debtor's ex-w fe, Carol MEl wee, was grant ed
a di vorce by default judgnent i n Tennessee. To secure the paynent of
chi I d support and ot her obl i gations owed by debt or, the Tennessee court
granted her an equitable lien oncertainreal estate owned by debt or
and | ocated in Franklin County, Illinois. Specifically, the
j udgnment provided as
foll ows:

[ T he Court next considered the need to secure

1On Novenber 10, 1992, the Court entered an oral order
di sm ssing debtor as a defendant in this adversary proceeding.



t he paynment of the alinony, child support and
ot her judgnents previously adj udged and decr eed
herein ... and the Court bei ng of the opinion
that it isinthe best interest of theplaintiff
and mnor childif alienisinpressed uponthe
i nterests of the Def endant, Roice Al l an McEl wee,
i nthe above-describedtracts of real estate and
it is accordingly

ORDERED, ADJUDGED, AND DECREED t hat there be
i npressed upon the i nterest of the defendant, in
t he above descri bed seven (7) tracts of | and,
Roi ce Al l an McEl wee, anequitablelieninfavor
of the plaintiff, Carol Ann G eene MEI wee,
securing the paynents of all child support,
al i nony, and ot her paynent s her et of ore det er m ned
by this Court as obligations of the defendant,
Roi ce All an MEl wee.

Def aul t Judgnment and Judgnent at 12-13, attached as Exhibit Bto
plaintiff's Conpl ai nt (enphasi s added). On Novenber 21, 1986, Car ol
McEl wee filed a Notice of Lis Pendens inthe Ofice of the County d erk
of Franklin County, Illinois, indicating that the real estate in
guestion was subject tolitigationthen pendingin Franklin County.?
She di d not, however, record the Tennessee judgnent with the county
recorder. On Novenber 25, 1986, debtor quitclaimed hisinterest inthe
property to his nother, Nona MEl wee, for the sumof $10.00. The
qui t cl ai mdeed was recorded t he sane day. On Cct ober 19, 1987, Carol
McEl wee fil ed a state court conpl aint to set asi de, as a fraudul ent
conveyance, the transfer of property fromdebtor to his nother. That
actionisstill pending. OnJuly 30, 1992, debtor filed a chapter 7
bankruptcy petition.

Intheinstant adversary proceedi ng, the trustee contends that the

The pendi ng case was a divorce action instituted by Roice
McEl wee.



transfer of property fromdebtor to his nother was nmade wi t hout
adequat e consi deration andw ththeintent to hinder, del ay or defraud
debtor's creditors, and that the transfer is therefore voi dabl e under
11 U.S.C. 8§8544(b). Inanotionfor sumrary judgnent filedin response
tothetrustee's conplaint, def endant contends that the trustee has
failedtoestablishthe existence of an unsecured creditor whose rights
he may assert pursuant to his avoi dance powers under section 544(b).
Def endant further contends that the trustee's actionis barred by the
I1linois statute of limtations governing fraudul ent conveyances.
Section 544(b) provides in pertinent part:

The trust ee may avoi d any transfer of an interest

of the debtor in property or any obligation

i ncurred by the debtor that is voi dabl e under

appl i cabl e | awby a creditor hol di ng an unsecur ed

claimthat is all owabl e under section 502 of this

title....
11 U.S.C. §544(b). Section 544(b) allows the trustee to avoid any

transfer of an interest of the debtor in property that is voidable

under applicable law-inthis case state | aw-by anunsecured creditor

with an all owabl e claim 4Collier onBankruptcy, § 544.03[1] at 544-

20 (enphasis added). |In order to prevail under this section, the
trustee "nust establishfirst that, at thetime that the transaction at
i ssue occurred, there was in fact acreditor in existence who was
hol di ng an al | owed unsecured cl aim and second, that the transacti on
coul d have been avoi ded by such creditor under applicable statelaw. "

Inre Tryit Enterprises, 121 B.R 217, 222 (Bankr. S.D. Tex. 1990).

See alsoInre McDowell, 87 B.R 554, 558 (Bankr. S.D. IIl. 1988)

(trustee's acti on under section 544(b) depends upon whet her t here was



acreditor existing at thetinme the transfer was nade that still had a
vi abl e cl ai magai nst debtor at the tinme t he bankruptcy petition was
filed); Inre Hecht, 51 B.R 72, 76 (Bankr. D. Vt. 1985) (to sustain an
action under section 544(b), the trustee nust showthat at | east one of
t he present creditors of the estate was an actual unsecured creditor
agai nst whomt he transfer was fraudul ent and voi dabl e under appl i cabl e
law). "If thereare not creditors withinthe terns of section 544(b)
agai nst whomthe transfer i s voi dabl e under the applicablelaw the
trusteeis powerless toact sofar as section 544(b) is concerned.” 5

Collier on Bankruptcy, T 544.03[1] at 544-17.

The trustee contends t hat Carol MElI wee was an unsecured creditor
at the time debtor transferred the property to his nother, that she
remai ns an unsecured creditor with a viabl e cl ai magai nst debt or, and
that as trustee, heis entitled to assert her rights and avoid t he
transfer under section 544(b). Defendant mai ntai ns that Carol ME wee
is asecuredcreditor and that the trustee accordi ngly has no cause of
action under 544(b).3

A secured creditor is "[a] creditor who holds sone speci al

pecuni ary assurance of paynent of his debt, such as a nortgage,

collateral, or lien." Black's LawD ctionary 1354 (6th ed. 1990). The

trustee argues that because Carol MElIwee failed to record the

Tennessee judgnent with the county recorder inlllinois, she has no
lien and is therefore unsecured. |In support of his argunent, the
trustee relies on the following Illinois statute:

3The parties agree that there are no other unsecured creditors
whose rights the trustee nmay assert.
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[A] judgnent ... isalienonthereal estate of

t he person against whomit is entered in any

county inthis State ... only fromthe tine a

transcript, certifiedcopy or nmenorandumof the

judgment isfiledinthe office of the recorder

in the county in which the real estate is

| ocat ed.
735 1LCS5/12-101. The trustee's argunent, however, overl ooks t he fact
t hat the judgnment inthis case did nore than sinply order the paynent
of nmoney. Instead, the judgnment expressly created alien on debtor's
real estate to secure the paynent of alinony, child support and ot her
amount s owed by debtor to Carol MEl wee. As stated by the court in

Dunn v. Thonpson, 529 N. E. 2d 297 (IIl. App. C. 1988), appeal deni ed,

535 N. E. 2d 913 (IIl. 1989), "Ajudgnment ordering the paynment of noney
does not automatically create alien. Such an order does not becone a

i enunl ess made so by statuteor unless the decreeitself recites that

it shall beconme alienthereon”. Dunn, 529 N. E. 2d at 300 (enphasi s

added). AccordSal deen v. Hanel berg, 555 N. E. 2d 743 (II1. App. Ct.

1990), appeal denied, 561 N.E.2d 707 (I1Il. 1990).

Intheinstant case, the judgnment specifically provides that Carol
McEl wee shal | have a lien on debtor's real estate, andit is clear,
therefore, that her-relationship to debtor is that of a secured
creditor. Her failuretorecordthe judgnment affects her rights only
agai nst third parties. Thus, "[e]ven where recordingis necessaryto
protect the |lienor agai nst creditors or i nnocent purchasers, it has
been hel d not essential to the existence or validity of alien as

bet ween the parties.” 53 C.J.S. Liens § 10 (1987). See alsolnre

Donahue, 862 F. 2d 259, 266 (10th Cir. 1988) (di vorce decree granting

debtor's spouse equitable lien on debtor's real estate created secured
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obl i gation that coul d not be di scharged, despite spouse's failureto

record decree); All Anerican Holding Corp. v. Elgin State Bank, 17 B.R

926, 929 (S.D. Fla. 1982) (perfectionof alien protects thelienor
fromthird parties w thout know edge, and does not involve the
relationship of lienor and|ienee). Therefore, at the tinme of the
transfer of the property, avalidlien existed between Roi ce and Car ol
McEl wee.

The trustee, however, argues that under section 544(a) of the
Bankr upt cy Code, he assunes t he status of a hypothetical |iencreditor,
andisentitled, inthat capacity, to avoid Carol McEl wee's unperfected
i en (thereby maki ng her an unsecured creditor). Assum ngthat the
real estate transferred by debtor is property of the estate and t hat
the trustee coul d avoid Carol McE wee's unperfected lien,* the trustee
has nevertheless failed to prove one of the necessary el enents of
section 544(b)--that there was an unsecured creditor in existenceat

thetinethetransfer was nade. Seelnre Trvit Enterprises, 121 B.R

at 222; Inre McDowell, 87 B.R. at 558; Inre Hecht, 51 B.R at 76.

See also Inre Coors of North Mssissippi, Inc., 66 B.R 845, 859

(Bankr. N.D. Mss. 1986) (trustee does not enjoy the status of a

hypot hetical judicial liencreditor until the date of the filing of the

“The Court questions whether the real estate transferred by
debtor to his nother is property of the estate. See, e.qg., lIn re
Colonial Realty Co., 980 F.2d 125, 131 (2d Cir. 1992); KlLingman v.
Levi nson, No. 80 C 2305, 1993 U. S. Dist. LEXIS 11464, at *8 (N.D
I11. Aug. 17, 1993) (fraudulently transferred property does not
become property of the bankruptcy estate until there has been a
judicial determ nation that the property was fraudul ently
transferred). However, in view of the Court's decision, resolution
of that question is unnecessary at this tine.
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bankruptcy petition, and as such, that statusisinapplicableto a
chal | enged transacti on that occurred well over ayear prior tothe
commencenent of the bankruptcy case). Having failedto establishthe
exi stence of an unsecured creditor, thetrustee lacks the authorityto
pursue the instant conplaint.>®

Accordingly, for the reasons stated, IT IS ORDERED t hat

def endant's notion for summary judgnent is GRANTED

/sl Kenneth J. Meyers
United States Bankruptcy Judge

ENTERED: NOVEMBER 23, 1993

'n light of its ruling, the Court need not reach the question
of whether the trustee's conplaint is barred by the Illinois statute
of limtations governing fraudul ent conveyances.
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