I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 12
HAROLD McEVERS, )
)) No. BK 87-50021
Debtor(s). )
COMMODI TY CREDI T CORP. )
)
Movant , )
)
V. )
)
HAROLD McEVERS, )
)
Respondent . )
ORDER

This matter is before the Court on a Motion for Relief fromStay
filed by the Conmodity Oredit Corporation ("CCC') agai nst debtor Harol d
MeEvers ("debtor"). The rel evant facts, which are not in dispute, are
as follows:

Inthe latter part of April 1986, debtor enteredinto a contract
toparticipatein CCC s 1986 Price Support and Producti on Adj ust nent
Program The contract obligated CCCto nmake peri odic price support
paynments to debtor. CCCnade all the required price support paynents
except for those that were due on Cctober 1, 1987. The noney due
debt or on t hat dat e was $10, 166. 22. These funds are bei ng hel d by CCC
pendi ng resolution of this notion.

On Decenber 22, 1986, debtor received two | oans fromCCC, a corn
| oan of $40, 529. 04 and a soybean | oan of $21, 241. 80. Debtor pai d of f

the corn loan in full but only nade one paynent on the soybean | oan.



Debtor filed his petition under Chapter 12 of the Bankrupt Code on
January 15, 1987. At thetine hefiledhis petition, debtor renai ned
i ndebted to CCC for $9, 192.54 on the soybean | oan.

CCC requests relief fromthe stay in order to setoff the
$10, 166. 32 i n price support paynents it owes debt or agai nst t he anount
debtor still owes on the soybean | oan. CCC cl ains that a setoff,
pur suant to 8553(a) of the Bankruptcy Code, i s warranted because t hese
are nutual debts, each of which arose prior tothefiling of debtor's
bankruptcy petition.

I n his menorandumi n oppositionto CCC s notion, debtor argues
that CCCis not entitledto setoff becauseit didnot conply with 31
U S. C. 83716, the statutory provision that gives federal agencies the
authority to set off clains. Debtor al so argues agai nst setoff on the
grounds that the withheld support paynents were not pre-petition
because he was not entitledtoreceivethemfromCCCuntil after the
filing of the bankruptcy petition.

The right to setoff is provided for in 8553(a), which
states in pertinent part:
Except as ot herwi se providedinthis sectionand
insections 362 and 363 of thistitle, thistitle
does not affect any right of acreditor to of fset
a nmutual debt owing by such creditor to the
debtor that arose before
t he comrencenent of the case under thistitle
agai nst a claimof such creditor against the
debt or that arose before t he cormencenent of the
case ...
A creditor establishes a right of setoff under this section

when the following three-part test is net:

1. A debt owed by the creditor to the debtor
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whi ch arose prior to the commencenent of the
bankruptcy case;

2. A cl ai mof the creditor agai nst t he debtor
whi ch arose prior to the commencenent of the
bankruptcy case; and

3. The debt and the claim are nutual
obl i gati ons.

Inre Rinehart, 76 B.R. 746, 749 (Bankr. D. S.D. 1987); IL.n re Brooks

Farns, 70 B.R 368, 371 (Bankr. E.D. Ws. 1987). For the debt and the
claimto be "nutual " they nust be in the sane ri ght and bet ween t he

sane parties standinginthe sane capacity. 4Collier on Bankruptcy

1553-04[ 2] at p. 553-18 (15th ed. 1988); Inre Ri nehart, supra, 76 B.R

at 750.

There is no dispute astothe nutuality of the obligationsinthe
present case, nor is there a di sputethat debtor's debt to CCC arose
pre-petition. Therefore, the only questionto be resolvedis whether
CCC s obligationto debtor arose prior tothe conmencenent of the case.

The price support contract between debt or and CCCwas entered into
prior tothe filing of the petition but part of the noney CCC was
required to pay debtor under the contract was due after the
commencenent of the case. CCCwants to set of f sone of t hese post -
petition paynents agai nst what debtor still owes on the soybean | oan.

The | eadi ng case concerning this issue is the decision of the

M nnesota District Court inMatter of Matthi eson, 63 B.R 56 (D. M nn.

1986). Matthiesoninvolvedcontracts for Agricultural Stabilization
and Conservation Service ("ASCS") deficiency paynents which were
enteredinto pre-petition but where the actual paynents were due post -

petition. The debtors i nMtthi eson each had pre-petition debts ow ng
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tothe federal governnent. The question before the court was whet her
t he ASCS paynents owed to t he debtors represented pre-petition clains
subj ect to setoff by the governnent.

The court held that the deficiency paynents were pre-petition
obl i gati ons subj ect to setoff under 8553 because t he obl i gati on of ASCS
under t he defi ci ency programcontracts arose at thetine the contract
was created. 1d. at 60. The court noted that,

[t]he creditor's right of setoff may be asserted
i n a bankruptcy case even though at the tinethe
petitionis filedthe debt i s absolutely ow ng

but not presently due, or where a definite
liability has accrued but is as yet unli qui dat ed

Wher e an obligation exists prior to bankruptcy,
it is irrelevant that the exact anmount of
liability will not be determned until after the
bankruptcy petition was fil ed.

Id. at 59 (citations omtted).

The Matthi eson decision has been cited by numerous courts,

including this one, to support the allowance of setoff in cases
i nvol vi ng governnent farm support programs where a contract to
participate inasupport programwas enteredinto pre-petition but the
exact amount owed by t he governnent to t he farnmer was not determ ned

until after the petitionwas filed. See, InreRatliff, 79 B.R 930

(Bankr. D. Colo. 1987) and In re Geseth, 78 B.R. 936 (D. M nn.

1987) (CCC becane obl i gat ed t o nake paynents t o Chapt er 12 debt ors under
t he Conservati on Reserve Programat thetime the contracts were entered
into, prior tothe filing of the bankruptcy petitions, and, therefore,

such payments were subject to setoff against debts owed to the
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governnment by debtors); Inre Mller, No. BK86-31129 (Bankr. S.D. 111.

Sept enber 8, 1987) (crop defici ency paynments were subj ect to setoff
agai nst debt owed by Chapter 12 debt or t o CCCwhere contract between
debt or and ASCS for the deficiency paynents was entered into pre-

petition). See also, Inre Pinkert, 75 B.R 218 (Bankr. N.D. Tex.

1987); Inre Parrish, 75B. R 14 (N.D. Tex. 1987); ln re Brooks, 70

B.R 368 (Bankr. E.D. Ws. 1987).

In the present case, the contract between debtor and CCC was
entered into alnost nine nonths before the filing of debtor's
bankruptcy petition. Since CCC s obligationto mke the paynentsto
debtor arose at thetinme the contract was entered into, and not at the
time the paynents were due, CCC s obligation to debtor is a pre-
petition debt which is subject to setoff under 8553(a).

Debt or argues that CCC s attenpt at setoff isinvalidbecauseit
di d not conply with 31 U. S. C. 83716, the statute which all ows federal
agencies tocollect aclaimby "adm nistrative offset.” Debtor does
not specify howCCCfailedtoconply withthe statute but sinply argues
that if aclai munder the statute would interferew th or defeat the
pur poses of anot her federal program e.qg., Chapter 12, the cl ai mshoul d
be deni ed. Debtor also argues that a possible violation of the
automati c stay occurred when CCCwi thhel d the price support paynents
for seven nont hs before bringingthe present notion for relief from
st ay.

Debt or has not cited any | awto support hisinterpretation of the
"adm ni strative of fset" statute and a readi ng of the plain | anguage

of 31 U. S.C. 83716 fails to support his position. Furthernore, debtor
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has fail ed to showthat he was prej udi ced by CCC s del ay i n bringi ng

this notion.

| T1S THEREFORE ORDERED t hat the Motion for Relief fromStay filed
by Commodity Credit Corporation is GRANTED.

/sl Kenneth J. Meyers
United States Bankruptcy Judge

ENTERED: _July 14, 1988




