I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) | n Proceedi ngs
) Under Chapter 7
KEVI N Mc FARLAND, )
) No. BK 92-50074
Debtor(s). )

OPI NI ON

The i nst ant bankruptcy proceedi ng was fil ed on January 24, 1992
under chapter 11 of the Bankruptcy Code. The case was subsequently
convertedto chapter 7. On March 4, 1993, debtor's former counsel, H
Carl Runge,'filed apetitionfor paynent of attorney's fees. Inthe
petition, counsel requests paynment of $4,831.00in attorney's fees and
$613. 00 i n expenses. M. Runge, however, failedto file an application
for approval of his enpl oynent prior to seeki ng conpensati on. At a
hearing onthe petitionfor fees held April 22, 1993, the Court granted
counsel five days to submt authority in support of his positionthat
he is entitledto conpensation despite having fail edto obtain approval
of his enploynment. Inresponse, counsel filed anotionfor |eaveto
file petition for approval of enploynent nunc pro tunc.

The Bankruptcy Code requires that an attorney fil e an application
for enpl oyment before rendering the services for which he or she
expects t o be conpensat ed. Section 327 provi des, "Except as ot herw se
providedinthis section, thetrustee, withthe court's approval, nay
enpl oy one or nore attorneys ... that do not hold or represent an

i nterest adverse to the estate, and that are

M. Runge wi thdrew as debtor's attorney on February 2, 1993.



di sinterested persons...." 11 U S.C. § 327(a) (enphasis added).? Rule
2014 sets forth the procedure for obtaini ng approval of enpl oynent, and
provides in part as foll ows:

An or der approving the enpl oynment of attorneys
... or other professionals pursuant to § 327 ...
shall be made only on application of the
trustee.... The application shall state the
specific facts show ng the necessity for the
enpl oynent, the name of the person to be
enpl oyed, the reasons for the selection, the
pr of essi onal services to be rendered, [and] any
proposed arrangenent for conpensation....

Bankr. R 2014(a). "Wthout court approval of enploynment, an
appl i cation for conpensation for professional services may be deni ed. "

Inre Gabill Corp., 113 B.R 966, 971 (Bankr. ND. Ill. 1990), aff'd,

135 B.R 835 (N.D. Ill. 1991). See al so Lavender v. Whod LawFirm 785
F.2d 247, 248 (8th Cir. 1986). "Nonconpliance with section 327(a) and
Bankruptcy Rul e 2014(a) generally | eads to forfeiture of conpensati on
even t o prof essi onal s who furni shed val uabl e services tothe estate.”

In re Grabill Corp., 113 B.R at 971.

Nevert hel ess, a nunber of deci sions have hel d that a bankruptcy
court may, in its discretion, issue a nunc pro tunc order of

appoi ntment. See, e.g., Matter of Triangle Chemcals, Inc., 697 F. 2d

1280 (5th Gr. 1983); Stolkin v. Nachman, 472 F. 2d 222 (7th Gr. 1972).

Whi |l e the Court agrees that it has discretionto do so, the Court al so

agrees that "nunc pro tunc approval is only appropriateinthe nost
extraordi nary circunstances."” Inre land, 943 F. 2d 1265, 1267 (10th

Gr. 1991). "Such circunstances do not incl ude t he nere negl ect of the

2Section 327 is made applicable to a debtor-in-possession
pursuant to 11 U.S.C. § 1107(a).
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prof essi onal who was in a positiontofileatinely application.”

| bbetsonv. U. S. Trustee, 100 B.R 548, 550 (D. Kan. 1989). Factors

that the Court will consider in determ ning whether nunc pro tunc
approval isjustifiedinclude, but arenot [imtedto, the follow ng:
(1) whet her the applicant or sone ot her person bore responsibility for
applying for approval; (2) whether the applicant was under tine
pressure to begin service wi thout approval ; (3) the anount of del ay
after the applicant | earned that initial approval had not been grant ed;
and (4) the extent to which conpensation to the applicant wll
prejudi ce innocent third parties. Id. at 550-51.

Inthe instant case, M. Runge statesthat thefailuretofilea
petition for approval of enpl oynment "was due to i nadvertence." Mere
i nadvertence is clearly not the type of "extraordi nary circunstance"
t hat woul d justify entry of a nunc pro tunc order approvi ng counsel s
enpl oynent. 1nthe absence of other circunstances, the Court cannot
and wi I | not grant counsel's untinely application for enpl oynent and
request for attorney's fees.

Accordingly, I'TIS ORDEREDt hat counsel's petition for paynent of
attorney's fees filed March 4, 1993, and notion for leave to file

petition for approval of enploynment nunc pro tunc are DENI ED

/sl Kenneth J. Meyers
Uni ted States Bankruptcy Judge
ENTERED: May 7, 1993




