I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S
I N RE:

EM LY P. NMEADOW
Debt or .

Bankruptcy Case No. 00-60190

EM LY P. NMEADOW
Pl ai ntiff,

VS. Adversary Case No. 00-6055

N N N’ N N N N N N’ N’ N

U. S. DEPARTMENT OF EDUCATI ON
DI RECT LOAN SERVI CI NG CENTER,)

)
Def endant . )
OPI NI ON

This matter having conme before the Court on a Conplaint to
Det ermi ne Di schargeability of Debt, fil ed by the Debtor on Sept enber
29, 2000; the Court, havi ng heard sworn testi nony of t he Debt or and
argument s of counsel and bei ng ot herwi se ful |l y advi sed i n t he prem ses,
nmakes t he fol | owi ng fi ndi ngs of fact and concl usi ons of | aw pursuant to
Rul e 7052 of the Federal Rul es of Bankruptcy Procedure.

Fi ndi ngs of Fact

The Court finds that the material factsinthis matter are not
seriously in dispute and are, in pertinent part, as follows:

1. Debtor filed apetitionfor relief under Chapter 7 of the
Bankr upt cy Code, on March 10, 2000. An Order of D scharge was entered
on June 20, 2000.

2. Debt or conmmenced the instant adversary proceedi hg on

Sept enber 29, 2000, seeking to di scharge student | oan debts of $38, 000



tothe United States Departnment of Educati on. The Gover nnent cl ai nms
that she currently owes $35,090. 27.

3. The Debtor i s a 27 year ol d wonman who conpl ai ned of nuner ous
health problems. Plaintiff testified about the follow ng nedical
ail ments: (a) diabetes; (b) endonetriosis; (c) mgrai ne headaches; (d)
asthma; (e) allergies; (f) obsessive-conpul sive di sorder; and (g)
depr essi on.

4. The Debt or has a Master's Degree i n social work. She works
as an addi cti on counsel or and earns $24, 000 yearly. Sheis married
and her husband earns $15, 000 yearly.

5. By testinony at trial, the Debtor stated t hat her maj or

nmont hl y expenses are as foll ows:

Apart nment rent $ 600
El ectric and gas $ 150
Car insurance $ 30
Uilities $ 135
Food $ 400
Medi cal bills $1, 200
M nor bills $ 200

6. The Court found the Debtor to be a credi ble w tness.

Concl usi ons of Law

The i ssue before the Court i s whether the Debtor's student | oans
shoul d be di schar ged as undue hardshi p under 11 U. S. C. § 523(a) (8) of
t he Bankruptcy Code.

Title 11 U.S.C. 8§ 523(a)(8) states as foll ows:

(a) Adischarge under 8§ 727, 1141, 1228(a), 1228(b),

or 1328(b) of thistitle does not di scharge an i ndi vi dual

debtor from any debt

(8) for an educational benefit overpaynment or
| oan made, i nsured, or guaranteed by a gover nnent al
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uni t, or made under any programfunded in whole or in
part by a governnmental unit or nonprofit institution,
or for an obligation to repay funds received as an
educati onal benefit, scholarship or stipend,

unl ess excepti ng such debt fromdi scharge under
t hi s paragraph wi |l i npose an undue hardshi p onthe
debt or and the debtor's dependents;

The Debt or has t he burden of proving by a preponder ance of the
evi dence t hat the repaynent woul d constitute an undue hardshi p. The

Seventh Circuit Court of Appeals, inlnthe Matter of Roberson, 999

F.2d 1132 (7th Cir. 1993), adopted the three prong test set forthin
Brunner v. New York State H gher Education Services Corp., 831 F. 2d 395

(2nd Cir. 1987):

"[ U ndue hardshi p" requir[es] athree-part show ng (1) that
t he debt or cannot mai ntain, based on current i ncone and
expenses, a "mnimal " standard of living for [hinself] and
[ hi s] dependents if forced to repay the | oans; (2) that
addi ti onal circunstances exi st indicatingthat this state of
affairsislikelyto persist for asignificant portion of
t he repaynment peri od of the student | oans; and (3) that the
debt or has made good faith efforts to repay the | oans.
Roberson, supra, at 1135.

It isclear fromthe evidence inthis case that the Debtor cannot
mai ntaina"mni mal" standard of living for herself if forcedto repay
the entire balance of the loan. Her current nedical bills alone
consume nmuch of her gross income. Furthernore, shetestifiedthat she
was unableto afford at thistinme to obtainall the medical treatnent
t hat has been reconmended for her. There is no evidence that her
conditionw || substantially change, but there is sone hope. There was
no evi dence t hat t he Debt or di d not nake an effort to repay the | oans.
In spite of all her nmedical problens, she sought and obtained
enpl oynment and i s worKking.

The Court finds that repaynment of the entire bal ance of the
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st udent | oans woul d i npose an undue har dshi p on t he Debt or, and such a
pursuit by the Governnent to col | ect woul d not be worthwhile. However,
the Court finds that the Debtor could repay $10, 500 of the | oans
wi t hout an undue hardshi p on her part if sheis giventinme. For the
f oregoi ng reasons, the Debtor's Conpl ai nt to Determ ne D schargeability
of Debt is allowedinpart and deniedin part pursuant to11 U. S.C. 8
523(a)(8).
ENTERED: March 28, 2001

/'s/ GERALD D. FINES
United States Bankruptcy Judge



