I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE:
JOSEPH L. MEARS, Bankruptcy Case No. 94-31168

Debt or .

N N’ N’ N

OPI NI ON

This matter havi ng conme before the Court on a Motion for Relief
fromAutomati c Stay and Moti on for Abandonnent of Property fil ed by
Creditor, Magna Bank of Illinois, and an Objectionthereto fil ed by
Creditor, Alice Joyce Mears; the Court, having heard argunents of
counsel and bei ng otherwi se fully advisedinthe prem ses, nakes t he
foll ow ng findings of fact and concl usi ons of | aw pursuant to Rul e 7052
of the Federal Rules of Bankruptcy Procedure.

Fi ndi ngs of Fact

The Court finds that the material factsinthis matter are not in
di spute and are, in pertinent part, as follows:

1. On Oct ober 28, 1994, Joseph L. Mears filed for relief under
Chapter 7 of the Bankruptcy Code.

2. The Debtor, Joseph L. Mears, listed on his bankruptcy
petition, under Schedul e B- Personal Property, a 1994 Mazda Pr ot ege
with a market value of $12, 163.

3. The Debtor's Statenent of Intentions indicated that the
Debtor did not intendtoreaffirmonthe debt on the 1994 Mazda and

t hat that vehi cl e woul d be surrendered to the Creditor, Magna Bank of



IIlinois. Magna Bank of Illinois has a perfected securityinterest in
the 1994 Mazda by virtue of a lien upon the title to said vehicle.
4. As of the date of the Debtor's bankruptcy filing, the Debtor

was i ndebted t o Magna Bank of Il linoisinthe approximte anount of
$21, 953. 68.

5. The Debt or has defaultedintheternms of his contract with
Magna Bank of Il1inois and, as of the date of hearingonthis natter,

there was nearly a $2,000 arrearage in paynents.

6. The Court further finds that the Debtor has not shown proof
of insurance on the vehicle, nor is the Creditor, Magna Bank of
Il1inois, adequately protectedinthat the debt whichis the subject of
the lien on the vehicle far exceeds the present fair nmarket val ue.

7. Prior tofiling for bankruptcy, the Debtor obtai ned a di vorce
fromhi s fornmer spouse, Alice Joyce Mears, and, pursuant to a Property
Settl enent Agreenent dated March 14, 1994, the Debtor agreed that Alice
Joyce Mears woul d recei ve t he 1994 Mazda Pr ot ege and t hat t he Debt or
woul d make al | paynments on t he | oan agai nst the Mazda in additionto
mai nt ai ni ng t he vehi cl e at no expense to Alice Joyce Mears for five
years follow ng the Agreenent.

8. Alice Joyce Mears has fil ed an adversary proceedi ng (Adv. No.
95-3004) seeking to have t he Debtor's agreenent to pay for the 1994
Mazda Pr ot ege det erm ned t o be a non-di schar geabl e debt pursuant to 11
U S.C. 8523(a)(5) and seeks to have thi s adversary proceedi ng used as
a basis to deny the notion presently before the Court.

Concl usi ons of Law

Pursuant to 11 U.S.C. § 362(d):

(d) Onrequest of apartyininterest and after notice



and a hearing, the Court shall grant relief fromthe stay
provi ded under subsection (a) of this section, such as by
term nating, annul I'ing, nodifying, or conditioning such stay

(1) for cause, includingthelack of adequate
protection of aninterest in property of suchpartyin
I nterest; or

(2) wth respect to a stay of an act agai nst
property under subsection (a) of this section, if -

(A) the debtor does not have an equity in
such property; and

(B) such propertyis not necessary to an
effective reorgani zation.

I n exam ni ng the noti on of Magna Bank of Illinoisinconnection
with 11 U.S.C. § 362(d), the Court finds that the Bank has clearly
shown that it | acks adequate protectioninits collateral inthat the
fair market val ue of the collateral is far | ess thanthe actual debt on
the collateral and the collateral is of atype that depreciates with
use. Furthernore, the Bank has shown t hat, wi thout proof of insurance
onthe vehicleinquestion, thereis an even greater possibility that
t he Bank i s not adequately protected. In addition to show ng that
thereis insufficient adequate protection under 8§ 362(d) (1), the Court
finds that the Creditor had al so shown, under 11 U. S.C. § 362(d)(2),
t hat t he Debt or does not have any equity inthe vehiclein questionand
that the vehicle in question is not necessary to an effective
reorgani zation in that the Debtor herein is not attenpting to
reorgani ze his debts.

I n objectingtothe notion of Magna Bank of Illinois, Creditor,
Alice Joyce Mears, the ex-wi fe of the Debtor, asserts that the Court
shoul d first determ ne whet her the Debtor's Agreenent to allowher to

use t he 1994 Mazda, whil e hol di ng her harm ess on t he paynents for that



vehicle is non-dischargeable in bankruptcy prior to making a
determnationtolift the automatic stay. The Obj ector does not and
cannot argue that the requisite el ements under both § 362(d) (1) and §
362(d) (2) have not been shown. Rather, the (bjector asks the Court to
wi t hhold a decisiononliftingthe automati c stay and abandonnent of
t he subj ect vehicleuntil it is determ ned whet her the Debtor will be
di scharged fromhi s obligationto pay for said vehicle. |nconsidering
this argunent, the Court recogni zes the difficult position of the
Debtor's ex-wi fe; however, the Court nust consider the interests of
Creditor, Magna Bank of Illinois, and, in so doing, finds that the
automatic stay nust be |ifted under the circunmstances. The Court
further finds that the presence or the absence of the vehicle in
gquestionw || not affect the outcone of the adversary proceeding fil ed
by Ali ce Joyce Mears agai nst the Debtor. As such, the Court finds that
the Motion for Relief fromAutonmatic Stay and Moti on for Abandonnent of
Property fil ed by Magna Bank of Illinois, onJanuary 27, 1995, should
be al | owed.

ENTERED: February 23, 1995.

/'s/ GERALD D. FINES
United States Bankruptcy Judge



