IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

CHARLES JONES, TRUSTEE,

Plaintiff-Appellar,
vs. NO: 97-CV-4016-PER
DONALD MEDLEY, SHIRLEY MEDLEY, )

DELZELL MEDLEY, ad
ARNOLD-DELZELL, INC,,

K. No. 93-40675

Adv. No. 95-4058

N N N wvvvvvv

Defendants-Appellees. )

MEMORANDUM AND ORDER

RILEY, Digtrict Judge:
1. Introduction

On September 1, 1993, Dondd and Shirley Medley filed a proceeding under Chapter 7 of the
United States Bankruptcy Code, 11 U.S.C. 88 101, et seg. In a Chapter 7 liquidation proceeding, the
debtor's nonexempt assets are liquidated by a court-appointed trustee, and the proceeds are distributed
to the creditors on a pro rata basis. Charles Jones was gppointed Trustee of the Medleys edtate. In
August 1995, Jones filed an" Amended Complaint to Avoid Fraudulent Transfer of Property™ inthe United
States Bankruptcy Court. Jones complaint challenged an October 1990 transfer of stock from Don
Medley to his mother, Delzell Medley.!

Ddzdl Medley moved for summary judgment on Jones complaint. Jones crossmoved for

L Jones filed a Second Amended Complaint in September 1996. The Second Amended
Complaint is the document referred to herein as " Jones complaint.”



summary judgment. Donand Shirley Medley aso moved for summary judgment. All motions were made
pursuant to FEDERAL RULE OF BANKRUPTCY PROCEDURE 7056. OnDecember 9, 1996, United
States Bankruptcy Judge Gerdd D. Finesissued an Opinionand Order-denying Jones motionand granting
the Medleys motions.

On December 16, 1996, Jones filed anotice of gpped. That appea was docketed in this Court
onJanuary 16, 1997. Briefs have been filed (Docs. 5 and 15). ThisCourt hasjurisdiction over the apped
pursuant to 28 U.S.C. § 158(a) and FEDERAL RULE OF BANKRUPTCY PROCEDURE 8001. One
preiminary matter requires attention before this Court examines the merits of Jones apped.

I1. The Medleys Motion to Dismiss The Trustee's Appeal
or StrikeThe Trustee'sBrief

OnMarch25, 1997, the Medleys moved to dismissthe appeal or strike Jones brief. TheMedleys
argue that Jones brief violates FEDERAL RULE OF BANKRUPTCY PROCEDURE 8010(a)(1),
because Jones has not included the requisite references to the record or citations to authority.

The Court agrees that Jones' brief fals to comply with Rule 801 0(a)(1). That Rule provides
(emph. added):

The brief of the appellant shal contain under appropriate headings and in the order
indicated:

(D) A statement of the case. The statement shdll first indicate briefly the nature of the case,
the course of the proceedings, and the dispostion in the court below. There shdl follow

2Judge Finesissued two separate documents on December 9, 1996, a 2-page Order (Record
at Doc. 68) and a 6-page Opinion which included findings of fact and conclusions of law (Record a
Daoc. 67). The two documents will be referred to collectively asthe "Order" but will be cited separately
as"R-67" or "R-68".



a statement of the facts relevant to the issues presented for review, with appropriate

referencesto the record.

(E) An argument. The argument may be preceded by a summary. The argument shdl

contain the contentions of the appellant with respect to the issues presented, and the

reasons therefor, withcitations to the authorities, statutes and parts of the recordrelied

ggﬁes' statement of fact contains no referencesto the record. Citations to the record below are
not readily apparent inJones argument sectioneither. ThereismeritintheMedleys argument that thislack
of citationforcesthereader to sort through Jones statements, separating supportabl e facts from unfounded
argument.

But the Court does not beieve dismissal of the apped is warranted based on this briefing
deficiency. Nor isthe Court convinced that the appropriate step isto strike Jones brief. Rather, the Court
will congder the lack of citation to the record in assessing the strength of Jones arguments. The Medleys
had the opportunity to properly referencetheir satement of factswithcitesto the record and to respond --
where gppropriate -- to any of Jones arguments they believed unsubstantiated.

The Court DENIES the Medleys motionto dismiss Jones appedl (Doc. 9-1) and DENIES the
motion to strike Jones brief (Doc. 9-2). The Court DENIES as moot Jones April 9, 1997 "Motion to
Waive Bankruptcy Rule 8010" (Doc. 14). The Court now examines the merits of the Medleys apped,

garting with areview of the proceedings in the Bankruptcy Court.

I11. Proceadingsin The Bankruptcy Court

A. Jones Complaint Chdlenging the Medleys Stock Transfer

The Medleysfiled their Chapter 7 bankruptcy petition on September 1, 1993. Two years later,
Jonesfiled the complaint challenging a stock transfer made by the Medleys on October 14, 1990. Jones

filed the complant onbehdf of Donand Shirley Medley'screditors. Jones contended that Don and Shirley
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intentionally set up the transfer to place certain assets beyond the reach of their creditors, and that they then

"funneled back some of the value" of those assets for their own benefit (R-37 a p. -3).2

Jones complaint aleged that the stock transfer was both fraudulent in fact and fraudulent in law.
The sole issue addressed by the Bankruptcy Court in the December 9, 1996 Order was whether the
October 1990 stock transfer violated the Illinois Uniform Fraudulent Transfer Act, 740 ILCS 160/5, et
seg. Judge Finesfound the following facts with regard to thet transfer.

B. The Bankruptcy Court's Findings of Fact

Induly 1990, Donand Shirley Medley formed a corporationcalled"V acationClearingHouse, Inc.”
All fifty shares in the corporation were issued in Don Medley's name. The corporation ceased doing
businessin September 1990. From September 1990 to October 1990, V acation Clearing House had no
ongoing business, no accounts receivable and no outstanding obligations. On October 14, 1990, the
corporation's sole assats were equipment and furnishing with atota value of $10,200.

InOctober 1990, Donand Shirley wereinsubstantia debt. 1nan effort to reducethese debts, Don
Medley asked his mother, Delzell Medley, to purchase dl of the stock in Vacation Clearing Housg, Inc.
On October 14, 1990, Delzdll purchased al of the stock in the corporation for $15,000. Don Medley

returned his stock certificate. A new certificate was issued to Delzell Medley.

3Documents filed in this District Court apped will be referred to only by "Doc."
numbers. Documents from the Bankruptcy Court proceedings (i.e., the record on appedl) will be
referred to herein by "R" plus a document number (the docket numbers assigned the pleadingsin
Bankruptcy Court). Appellees have cited to the record with numbers other than those found in the
record on gpped. Apparently, Appellees used the numberslisted in Appellant's "Designation of Items
to Be Included in Record on Apped.”



In November 1991, a petition was filed with the State of 1llinois to change the name of the
corporation to Arnold-Delzdll, Inc. The State authorized the name change. In February 1992, Arnold-
Ddzdl, Inc. bought real estate and obtained an assgnment of mining rights to "Burning Star No. 1Mine."
From February 1992 until April 1994, the corporation's business involved mining operations. In April
1994, Delzdl sold back to Shirley Medley dl sharesin Arnold-Delzell, Inc. for $15,000.

C. The Bankruptcy Court's Conclusions of Law

In his Order, Judge Fines differentiated tranfers that are fraudulent in law from tranfers that are
fraudulent infact. If atransfer is fraudulent in law, one party does not recelve "a reasonable equivaent
vaue' for the transfer. For a transfer to be declared fraudulent in fact, it must be shown that the
transaction was made to disturb, delay, hinder or defraud one's creditors at the time of the transfer (R-67
anp. 4.

Judge Fines concluded that the facts of this case were "exactly” like the facts in Scholes v.

Lehman, 56 F.3d 750 (7th Cir.), cert. denied, 116 S. Ct. 673 (1995). InScholes, the Seventh Circuit
explained that if a trandfer is made for an equal exchange, the creditors cannot be defrauded by the
trandfer. Thisis because the creditors position has not been harmed by the transfer. Judge Fines relied
on Scholesto concludethat the October 14, 1990 transactionwas neither fraudulent inlaw nor fraudulent
in fact.

Judge Fines concluded that Delzell Medley paid her son$15,000 inexchange for him transferring
to her stock in a corporation having assets worth roughly $10,200. "There is absolutely no evidence to
suggest that the stock transferred in October 1990 wasworth any morethan what Delzell Medley paid for

it" (R-67 at p. 5). The Court attributed no consequenceto the fact that the corporation later increased its



assets, which led to an increase in the value of the corporate stock.

The only question was whether Delzdl Medley pad adequate condderation for the stock
transferred to her in October 1990. Judge Fines answered that question affirmatively and ruled on the
parties motions accordingly. Jones gppedls those rulings. Appellees Dondd Medley, Shirley Medley,
Ddzdl Medley, and Arnold-De zdll, Inc. filed one consolidated brief on gpped.

V. Standards Gover ning Bankruptcy Appeals

Pursuant to 28 U.S.C. § 158(a), the federa digtrict courts have mandatory exclusive jurisdiction
over gpped s fromfind judgments, orders and decrees of bankruptcyjudges. Thedidrict court may affirm,
modify, or reverse the bankruptcy judge's judgment/order, or remand with ingtructions for further
proceedings. FEDERAL RULE OF BANKRUPTCY PROCEDURE 8013.

A reviewing court must accept a bankruptcy court'sfactua findings unlessthose findings are dearly
eroneous. FEDERAL RULE OF BANKRUPTCY PROCEDURE 8013; In re Excalibur Auto.
Corp., 859 F.2d 454 (7th Cir. 1988). A bankruptcy court's conclusons of law, however, are governed
by de novo review. Calder v. Camp Grove StateBank, 892 F.2d 629, 631 (7th Cir. 1990). Accord
Magill v. Newman, 903 F.2d 1150, 1152 (7th Cir. 1990).

Theissue before this Court iswhether Judge Fineserred inrulingonthe cross-motions for summary
judgment. The Court reviews de novo Judge Fines denid of Trustee Jones summary judgment mation
and Judge Fines grant of summary judgment on behdf of the Medleys. See Betaco, Inc. v. Cessna
Aircraft Co., 32 F.3d 1126, 1131-32 (7th Cir. 1994).

V. Analyssof Summary Judgment Motions

A. Summary Judgment Standard




Summary judgment is proper where the pleadings and affidavits, if any, "show that there is no
genuine issue as to any materid fact and that the moving party is entitled to judgment as a matter of law.”
FED. R. CIV. P. 56(c); FEDERAL RULE OF BANKRUPTCY PROCEDURE 7056(c).* The
movant bears the burden of establishing the absence of fact issuesand entitlement to judgment as a matter
of law. Yorger v. Pittsburgh Corning Corp., 733 F.2d 1215,1218 (7th Cir. 1984).> The Court must
consider the entirerecord, drawing reasonabl e inferences and resolving factud disputesinfavor of the non-
movant. Tregenza v. Great American Communications Co., 823 F. Supp. 1409, 1411 (N.D. III.

1993), aff'd, 12 F.3d 717 (7th Cir. 1993), cert. denied. 114 S, Ct. 1837 (1994).

Thus, as to Jones motion for summary judgment, the Court views dl facts in the light most
favorable to the non-moving parties, the Medleys. The process is reversed as to the Medleys mations.
So viewing the facts, we examine the key statutory provisions.

B. Analysisof Medlevs Stock Transfer Under llinois L aw

The lllinois Uniform Transfer Act, 740 ILCS 160/5, et seq., governsthe issue a the heart of this
apped -- whether the Medley's 1990 stock transfer wasfraudulent. The parties agree that under thisAct,
three dements must exist for a conveyance to be found fraudulent in law:

(Dthere must be atrandfer made for no or inadequate consderation,
(2)there must be existing or contemplated indebtedness againg the transferor; and

4The fact that the Medleys and Jones filed cross-motions for summary judgment does not
automatically render summary judgment for one party or the other appropriate. 1f agenuineissue of
materid fact remained, summary judgment was improperly granted, and this Court must reverse the
Bankruptcy Court'sruling. See Lac Courte Oreilles Band of Lake Superior Chippewa I ndiansv.
Voigt, 700 F.2d 341, 349 (7th Cir. 1993).

SAccord Matsusidta Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 588-89
(1986); Jean v. Dugan, 20 F.3d 255,259 (7th Cir. 1994).
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()it must appear that the transferor did not retain sufficient property to pay his
indebtedness.

7401LCS160/5(a)(2); Reganv.lvanelli, 617 N.E.2d 808, 814 (11I. App. 1993) Gendronv. Chicago
& North Western Transp. Co., 564 N.E.2d 1207 (111. 990)).

Dondd Medley sold the Vacation Clearing House, Inc. stock to Dezdl Medley for $15,000. The
value of the stock a the time of this sdle was $10,200. No evidence has been offered to support the
Trustee's alegations that the value was anything other than $10,200. There is no question that Delzell
Medley actudly paid her son the $15,000. A microfilm copy of the check was produced a Delzell
Medley'sdeposition. Theface of the check was marked with words indicating that the amount was being
paid "for VCH, Inc. stock." A stock certificate wasissued to Dezdl Medley inexchange for her $15,000
check.

The Court isnot persuaded by Trustee Jones arguments that the transfer was aloan or gift, made
for no consideration or inadequate consideration.  Jones has not supported those assertions withsufficient
evidence to discharge his burden on summary judgment. Jones had plenty of time (well over a year) to
conduct discovery to gather evidence buttressing his theory and has presented no suchproof. Indeed, the
evidence before the Court indicatesjust the contrary. Delzell Medley gave Donald $15,000 for the stock
arguably worthonly $10,200. Thisexchange was supported by perfectly adequate consideration (maybe
better than adequate consideration).

Jonesrdiesonexcerpts from Delzell Medley's deposition in which she described her purchase of
the corporate stock for $15,000 asfollows. "l wasn't anticipating any royaltiesof any kind for it, and | was

just happy that he was able to pay it back.” Jones contends that this sentence "is enough evidenceto find



that the $15,000 was aloanfrom a mother to her son," and the transactionwas "agft for no consderation”
(Appellant's Brief; Doc. 5 at p. 12). But Jonesignores the very next deposition answer given by Delzdl
in which she corrected hersdf and explained that she meant her son was later able to buy back the stock,
not pay back the $15,000.

Viewing the stock transfer from a practical stlandpoint, the transaction may have actudly helped
rather than harmed Don and Shirley Medley's creditors. Just prior to the transfer, the creditors had the
right to obtain judgment and attempt to seize stock from a corporation with $10,200 in assets. Just after
the transfer, the debtors (Don and Shirley Medley) had $15,000 in cash available to pay their creditors
(which, the record reflects, they did).

This Court concludesthat the debtors (Don and Shirley Medley) recelved areasonably equivaent
vaue in exchange for the stock sold to Ddzdl Medley. Thus, Jones has failed to establish one of the
necessary e ementsfor aconveyanceto be declared fraudulent in law -- that the transfer was made for no
congderation or inadequate consderation.

This Court also rejects Jones claim that the transfer was fraudulent in fact. Asisset forth in 740
ILCS 160/5(a)(1), atransfer isfraudulent in fact if it was made with"Intent to hinder, delay, or defraud any
creditor of the debtor.” In Scholes, the Seventh Circuit held that if atransfer is made "for commensurate
congderation,” the creditors are not disturbed, delayed, hindered or defrauded, because "dl that happens
isthe equa exchange of an existing assat for the debtor for a different asset of equd vaue" Scholes, 56
F.3dat 753. Trustee Joneshasfaledto establishthat Donand Shirley Medley's creditorswereinany way
defrauded (or disturbed, delayed or hindered, for that matter). They traded a corporation worth $10,200

for $15,000 cash. Thistransfer resulted in either an even break or a $4,800 benefit to the creditors. The



creditors got better than commensurate consideration for the stock Don sold. The record is absolutely
devoid of evidence that the creditors were in any way defrauded by this conveyance.

Jones has not presented evidence that he is entitled to judgment as amatter of law. Accordingly,
his summary judgment motion merits denid. Because no genuine issues of materia fact remain, and the
evidence establishesthat Delzdll Medley paid adequate consderation of the stock transfer (demondrating
that the Medley's are entitled to judgment as a matter of law), Ddzdl Medley's motion for summary
judgment and Don and Shirley Medley's cross-moation for summary judgment should be granted.

V1. Concluson

This Court AFFIRM S the Bankruptcy Court's December 9, 1996 Order which: (&) granted
summary judgment on behdf of Delzdl Medley, Dondd M. Medley and Shirley K. Medley; (b) denied
summary judgment on behdf of Trustee Charles E. Jones; and (c) dismissed Jones September 1996
"Second Amended Complaint to Avoid Fraudulent Transfer of Property.”

IT 1SSO ORDERED.

DATED this 2"° day May, 1997.

/¥ PAUL E. RILEY
United States Didtrict Judge
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