I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs

Under Chapter 7

DONALD and SHI RLEY MEDLEY,

No. BK 93-40675
Debtor(s).

CHARLES JONES, TRUSTEE,
Plaintiff(s), )

VS. ) No. ADV 95-4058

DELZELL MEDLEY, DONALD MEDLEY and
SHI RLEY MEDLEY,

)
)
)
)
)
)
)
)
)
)
)
Def endant (s). )
OPI NI ON

On August 7, 1995, thetrustee filed a conplaint under 11 U. S. C.
8§ 544(b) to avoid the all eged fraudul ent transfer of corporate stock
fromt he debt ors, Donal d and Shirl ey Medl ey, to Del zel | Medl ey, Donal d
Medl ey' s not her. The defendants filed a notionto dismss, asserting
t hat the transfer of stock t ook pl ace on Oct ober 14, 1990, nore t han
four years beforethe trustee's conplaint was fil ed. The defendants
contend the trustee's actionis untinely under either the state statute
of limtationsincorporatedinthetrustee's 8 544(b) action or the
federal statute of limtations of 11 U. S. C. § 546(a), which precl udes
comrencenent of a 8 544 action after a bankruptcy caseis closed. See
11 U. S.C. §546(a)(2). Thetrustee responds that his conplaint is
ti mely under 8 546(a) because, al t hough t he debtors' bankruptcy case
was cl osed prior to the filing of the present action, it was not

"properly closed” sinceit was necessary to reopenthe caseto allow

the trustee to fully adm nister the debtors' estate.



It i s undisputed that the transfer in question occurred on Cct ober
14, 1990, when t he debt ors conveyed t heir 100%owner shi p of stock in
Vacati ons Cl earing House, Inc., to Del zell| Medl ey. On Septenber 1,
1993, the debtors fil ed their Chapter 7 bankruptcy petition, at which
time the Chapter 7 trustee was appoi nted. The trustee filed a "no
asset"” report on October 4, 1993, and, on Decenber 29, 1993, the
debt ors' bankruptcy case was cl osed. Subsequently, t he debtors sought
and obt ai ned | eave to reopen t heir bankruptcy case ontwo separate
occasions, first, inJanuary 1994tofile adischargeability action
and, then, in April 1994 to file a reaffirmation agreenment.

On July 18, 1995, the trustee filed a notion to reopen the
debt ors' bankruptcy case to adm ni ster new y di scover ed assets and,
further, withdrew his "no asset"” report for the purpose of
investigating a prepetitiontransfer of interests by the debtors. The
trustee's noti on was granted and, on August 7, 1995, the trustee filed
t he present conpl ai nt under 8§ 544(b) to avoid the debtors' prepetition
transfer of corporate stock to Del zell Medl ey. The trustee's
conpl ai nt, based on state | awfraudul ent conveyance provi si ons, all eged
t hat t he debt ors conveyed t he subj ect property, having a value in
excess of $50, 000, with the actual intent to defraud creditors (Count
) or for i nadequat e consi deration withthe reasonabl e belief that such
transfer would render theminsolvent (Count Il). See 740 |ILCS

160/5(a) (1) and (a)(2).:

1 Section5 of Illinois' UniformFraudul ent Transfer Act (" UFTA")
provides in pertinent part:

(a) Atransfer made . . . by a debtor is fraudul ent as



DI SCUSSI ON

Section 544(b) all ows the Chapter 7 trustee to pursue, on behal f
of unsecured creditors, state | aw renedi es that would have been
avai |l abl e t o such creditors outside bankruptcy.? |In these cases, a kind
of dual statute of [imtations applies. If the state statute of
limtations has run at thetinme the bankruptcy petitionis filed, the
trustee, whois subject tothesanelimtations and disabilities asthe
credi tor whose renedy he seeks to enforce, islikew se prevented by
that statute frompursuing the action. If, on the other hand, the
credi tor whose cause of actionthetrusteeis pursuingstill hadtine
to bring the action when the bankruptcy petitionwas filed, the trustee
gai ns t he benefit of the federal statute of [imtations of § 546(a),

and the tinme for bringingthetrustee' s § 544(b) actionis extended by

to a creditor . . . if the debtor made the transfer . . .
(1) with actual intent to hinder, del ay, or defraud
any creditor of the debtor; or

(2) without receiving areasonably equival ent
val ue i n exchange for the transfer or obligation, andthe
debt or:

(B) intended to incur, or believed or reasonably
shoul d have bel i eved t hat he woul d i ncur, debts beyond his abilityto
pay as they becane due.

740 | LCS 160/5(a) (1993).
2 Section 544(b) provides:

(b) The trustee may avoi d any transfer of an i nterest
of the debtor in property . . . that is voidabl e under
appl i cabl e | awby a creditor hol di ng an unsecur ed cl ai mt hat
is allowable under section 502 of this title .

See 11 U.S.C. § 544(b).



that statute. Seelnre Dry WAll Supply, Inc., 111 B. R 933, 936 (D

Colo. 1990); Inre Martin, 142 B.R 260, 265-66 (Bankr. N.D. I1l1.

1992); lIn re Topcor, Inc., 132 B.R 119, 123-24 (Bankr. N.D. Tex.

1991); Inre Mahoney, Trocki & Assocs., Inc., 111 B.R 914, 918 (Bankr.

S.D. Cal. 1990). In this case, the state | aw period for bringing
the actions allegedinthetrustee' s conplaint was four years fromthe
time the transfer was nade or, with respect to Count I, wi thinone year
after the transfer was or coul d have been di scovered. See 740 | LCS
160/ 10(a) and (b).® This limtations period had not run when the
debt ors' bankruptcy case was filed in Septenber 1993, as t he debtors'
petitionwas filed within four years after the all eged fraudul ent
transfer was nmade on Cctober 14, 1990. Uponthe filing of the debtors'
bankruptcy petition, 8 546(a) becanme applicable to determ ne the
appropriatetinme for filing the trustee's action under 8 544(b). Thus,
while the state statute of limtations had expired at the tinme the
trustee's conplaint was filedin August 1995, the trustee's acti on was

not untinelyif it wasfiledwithinthetine set forthin 8§ 546(a).

3 Section 10 of Illinois' UFTA provides:

A cause of actionw th respect to a fraudul ent transfer
under this Act is extinguished unless action is

br'ou'ght

(a) under [section 5(a)(1)], within4years after the
transfer was made . . . or, if later, within one year after
the transfer . . . was or could reasonably have been

di scovered by the cl ai mant;

(b) under [section 5(a)(2)] within 4 years after the
transfer was made . .

740 1LCS 160/ 10 (1993).



Section 546(a), in effect at the time the debtors' case was
comrenced, provides that thetinme for bringingan action under 8
544 is "the earlier of--

(1) [2 years after appointnment of the trustee] or

(2) the tinme the case is closed or dism ssed.

11 U. S.C. § 546(a) (1993) (enphasis added).* The trustee here was
appoi nted on Septenber 1, 1993, the day the debtors' bankruptcy
petitionwas filed. Under 8 546(a)(1), the trustee had two years or
until Septenber 1, 1995, tofile his 8§ 544(b) acti on, whi ch was nmet by
the filing of his conplaint on August 7, 1995, prior tothe expiration
of the two-year period. However, under 8§ 546(a)(2), the trustee was
requiredtofile his conplaint before the bankruptcy case was cl osed.
The def endant s contend t hat since t he case was cl osed on Decenber 29,
1993, after thetrusteefiled his "no asset” report, the trustee was
thereafter precluded frombringingthis 8 544(b) action, even t hough
he sought and obt ai ned t he reopeni ng of the debtors' case and filed his
conplaint within the two-year period.

The def endant s’ argument rai ses a questi on of what i s nmeant by t he

4 Section 546(a) (1) was anended by t he Bankrupt cy Ref or mAct of
1994 t o provi de that the two-year period runs fromthe tine of entry of
the order for relief or appoi ntment of the trustee, whichever islater.
See Pub. L. 103-394, § 216, 108 Stat. 4106, 4126-27. Since the debtors’
case was commenced prior tothe ReformAct's effecti ve date of Cctober
22, 1994, it i s governed by the fornmer version of 8 546(a)(1). See
Pub. L. 103-394, 8§ 702; G ei schman Summer Co. v. King, Wi ser, Edel man
& Bazar, 69 F.3d 799 (7th Cir. 1995). Inthis case, there woul d be no
di fference under either the forner or present version of § 546(a)(1),
as the trustee was appoi nted on Septenber 1, 1993, the sane day t he
order for relief was entered. Mreover, 8 546(a)(2), the provision
here at issue, was |eft unchanged by the Reform Act | egislation.

5



"time acaseis closed” in§8546(a)(2). Wilethe defendants would
read 8 546(a)(2) as barringany actionfiled after acaseisinitially
closed, thisinterpretationfails to consider the effect of reopening
a cl osed case to adm ni ster new y di scovered assets. Secti on 350 of
t he Code provi des that a case shall be closed "after an estateis fully
adm ni stered” and further all ows for the reopeni ng of a cl osed case "to
adm ni ster assets.” 11 U S.C. 8§ 350. Courts construing this
provi si on have hel d that when a trustee has not fully adm ni stered a
debtor's estate due, for exanple, tothe debtor's failure to disclose
assets inhis petition, the case cannot be saidto have been properly

"cl osed" for purposes of 8§ 350. Inre Petty, 93 B.R 208, 211-212

(Bankr. 9th Gr. 1988); seelnre Schroeder, 173 B. R 93, 94-95 ( Bankr.

D. Md. 1994), rev'd on other grounds, 182 B.R. 723 (D. Md. 1995).

Courts have sim larly determ ned t hat when a case i s reopened to al | ow
the trustee to pursue assets through a § 544(b) action, thetrustee's
action shoul d not be barred nerely because t he est at e was cl osed under
t he m st aken assunptionit had beenfully admnistered. Petty, at 212
(citing Bil af sky v. Abraham 67 N. E. 318, 319 (Mass. 1903); White v.

Boston, 104 B.R 951, 955 (S.D. Ind. 1989); Inre Stanke, 41 B. R 379,

381 (Bankr. WD. Mo. 1984); seelnre Herzig, 96 B.R 264, 266 (Bankr.

9th Cir. 1989). Rather, tothe extent previously undi scl osed assets
remain to be recovered by the trustee, the case woul d not have been
"properly and finally cl osed” prior tothat tinme w thin neaning of 8§
350 and 8 546(a)(2). Petty, at 212; Stanke, at 381.

The def endants cite no aut hority supporting their positionthat

atrustee's actionis barred under 8 546(a)(2) even after a caseis
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reopened under 8 350 to adm ni ster new y di scovered assets. Rather,
whi | e acknow edgi ng t he body of case lawinterpreting "cl osed" as
nmeani ng "properly and finally cl osed, " t he def endants assert that the
present case i s distinguishableonits facts sinceit was cl osed and
reopened on three separate occasions prior to the filing of the
trustee's 8 544(b) action. The Court finds no nerit in this
di stinction since the case was twi ce reopened on the debtors' own
nmotion to allow themto file a reaffirmati on agreenment and a
di schargeability conplaint. It can hardly be argued t hat t he debtors’
reopeni ng of the case sonmehow prej udi ced the trustee froml ater seeking
to reopen to pursue the present action.

The def endants further assert that to construe "cl osi ng of a case”
so broadly as to al | owany reopeni ng of a bankruptcy case to revive the
substantive rights of the trustee effectively renders § 546(a)
meani ngl ess as a statute of repose providingrespite fromlitigation.
However, it is not every notiontoreopenthat justifies setting aside
t he bar of § 545(a)(2) to allowthe bringing of an avoi dance acti on by
the trustee. Inconstruing a predecessor statute of 8§ 546(a)(2), the

court in Kinder v. Scharff, 231 U. S. 517 (1913), refusedto allowa

trustee's suit upon reopeni ng when, "during the pendency of the
ori gi nal proceedingthe trustee suspected the all eged fraud, nade sone
inquiries, but dropped the matter because he thought it was not
worthwhile . . . ." 231 U S. at 520. The Kinder court ruled that
where t he trust ee was "char geabl e wi t h knowl edge of the fraud" prior to
closing of the case, the court would not "renpove the bar of the

statute"” nerely because the trustee |l ater changed his m nd. [d. at
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521.

As in Kinder, this Court wouldlimt setting asidethe bar of §
546(a)(2) tothoseinstances i n which a bankruptcy case was cl osed
prematurely without the trustee's actual or constructive know edge t hat
assets remained to be adm nistered. It isthe function of statutes of
[imtation such as 8 546(a) to give certainty to proceedi ngs and

di scourage staleclains. See Inre MGoldrick, 117 B. R 554, 558

(Bankr. C.D. Cal. 1990). They are not desi gned, however, to reward
f raudul ent behavi or or saf eguard t he acts of those who successfully
conceal their wongful behavior. [1d. 1In this case, there is no
al l egation the trustee knewor had reason to suspect the al |l eged fraud
before the case was cl osed i n Decenber 1993. The transfer was not
di sclosed in the debtors' bankruptcy petition, and it was only
"fortuitously" through the course of litigationin another bankruptcy
case i nvol ving Donal d Medl ey t hat the matter canetothe trustee's
attention. See Rpt. of Proc., Mot. to Dism, Adv. No. 95-4058, Cct. 3,
1995. Under these circunstances, the Court finds that the debtors'

case was not "properly closed” i n Decenmber 1993, and the trusteeis,
t herefore, not precluded frombringing the present action under §
544(b).

For the reasons stated, the Court will deny t he def endants' notion
to dism ss the trustee's conplaint.

SEE WRI TTEN ORDER.

ENTERED: DECEMBER 14, 1995




/'s/ KENNETH J. MEYERS
U. S. BANKRUPTCY JUDGE



