I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 11
MEI SSNER BROTHERS, | NC., )
) No. BK 88-30333
Debtor(s). )
ORDER

This matter i s before the Court on a Mdtion for Sumary Judgment
filed by the debtor-in-possession, Meissner Brothers, Inc. ("debtor").
Debt or asks for an order denying the State Bank of Breese (" Bank")
relief fromthe automati c stay. Al so beforethe Court isthe Bank's
nmotionto strike anaffidavit fil ed by debtor in support of its notion
for summary judgnment. The i ssue to be decided i s whether the Bank
properly perfected its security interest in debtor's inventory.

Sunmary judgment i s appropriate only where the record shows t hat
"thereis nogenuineissueastoany naterial fact and t hat t he novi ng
partyisentitledtoajudgnent as anmtter of law" Fed.R Gv.P. 56.
The party novi ng for sunmary j udgnent has t he burden of establ i shing

the | ack of a genuine issue of material fact. Korf v. Ball State

University, 726 F. 2d 1222, 1226 (7th Cir. 1984). The Court must vi ew

t he evi dence, and t he reasonabl e i nferences to be drawn therefrom in

the light nost favorable to the party opposing summary judgnent.

Debtor filedits petition under Chapter 11 of t he Bankruptcy Code
on April 25, 1988. On May 20, 1988 the Bank filed its Mtion for
Relief from Stay in which it alleged that it holds a valid
perfected security interest in all of debtor's inventory.

Debtor's Motion for Summary Judgrent, filed June 7, 1988, al |l eges



t hat t he bank di d not properly perfect its securityinterest inthe
inventory. Specifically, debtor clains that the Bank filed a UCC
financing statement withthelllinois Secretary of State which listed
t he debt or as " Mei ssner Brothers" rather than "Meissner Brothers, Inc.”
A debtor requested search by the Illinois Secretary of State for
finance statenents fil ed under debtor's nane, "Mei ssner Brothers,
Inc.,"” failedtoreveal the Bank's financing statenent fil ed under the
name " Mei ssner Brothers." As aresult, debtor argues, the Bank's
security interest is unperfected, whichrenders the Bank an unsecured
creditor not entitled to relief fromthe stay.

I n response, the Bank al | eges t hat debtor's attorney made t wo
financi ng statenment search requests to the Illinois Secretary of
State's Office. One searchwas for "Meissner Brothers, Inc.," and the
ot her was for "Mei ssner Brothers." The "Mei ssner Brothers" search was
t he only one whi ch found the fi nanci ng statenment. The Bank suggests
that this was because the searches were requested simnultaneously.

The Bank made i ts own fi nanci ng st at enment search request, but this

was through the Illinois Code Conpany, a comrercial |lien search
service, rather thandirectlytothelllinois Secretary of State's
O fice. Thelllinois Code Conpany search under "Mei ssner Brot hers,

I nc.” found t he Bank's financi ng statenent. The Bank argues that its
financing statenment fil ed under "Mei ssner Brothers" is sufficiently

simlar to debtor's name of "Meissner Brothers, Inc." so that a
reasonabl y prudent subsequent creditor woul d be |l i kely to di scover it,
and that, as a result, its security interest was properly perfected.

"The pur pose of the financing statenent isto put third parties
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on noticethat asecurity interest may exist incertainproperty and

t hat t hey shoul d contact the partiestoobtaindetails.” Inre Meyer -
Mdway, Inc., 65 B. R 437, 442 (Bankr. N.D. Ill. 1986) quoting, Inre
Little Brick Shirthouse, Inc., 347 F. Supp. 827, 829 (N.D. IIl. 1972).

The questi on of whet her a financing statenment contains sufficient
informationto cause acreditor's securityinterest incollateral to be

perfectedis determ ned by the facts in each case. 1nre Meyer-M dway,

| nc., supra.

The questi on of whet her the om ssion of "Inc."” renders a fi nanci ng
statenent i neffective has previously been addressed by this Court inln

re Terry Pierson, Inc., 84 B.R 533 (Bankr. S.D. Ill. 1988). 1In

Pi erson, the creditor bank had fil ed fi nanci ng st atenents under the
i ndi vi dual nanes of the corporate officers, Terry Pi erson and Wayl and
Si s, rather than under the debtor's corporate name of Terry Pi erson,
Inc. A search by the Secretary of State's office for the bank's
financi ng st at ement under the corporate name failed to discover it. An
affidavit froman enpl oyee of the Secretary of State's office stated
that UCCfinancing statenents filed inthe nane of an i ndi vi dual woul d
not be revealed in a UCC search of a corporation even if the only

di fference between the two is the addition of an "Inc." after the
i ndi vidual s nane. |d. at 534. For these reasons, this Court held
t hat t he fi nanci ng statenent was i neffective to perfect the bank's
interest in the debtor's equipnent. 1d. at 537.

Debtor cites Pierson in support of its claimthat the Bank's

security interest i s unperfected. Debtor argues that sincethe search

indebtor's nane failedto turnupthe Bank's financi ng statenent, the
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failuretoinclude "Inc." after debtor's nanme renders t he st at enent
ineffectiveto perfect the Bank's security interest. In support of its
argunment s, debtor included a copy of the same affidavit fromthe
I1linois Secretary of State's officecited by this Court inthePierson
case.

The Bank attenpts to di stingui shPierson on two grounds. First,
it notes that inPierson the financing statenent was fil ed under the
nane of an individual whileinthe present case the financi ng statenent
was i n t he name of "Mei ssner Brothers,"” whichis abusinessentity.
Secondl y, the Bank argues that inPi erson a search under t he debtor's
nane failed toreveal the financing statenment i n questionwhile, inthe
present case, the search under "Mei ssner Brothers” was conducted at the
sane time as t he search under "Mei ssner Brothers, Inc.," which may have
adversely affected the result. The Bank al so notes that thelllinois
Code Conpany search under "Mei ssner Brothers, Inc.” didreveal its
fi nanci ng statenent.

The Court finds that debtor has not met its burden of establi shing
t he | ack of a genui ne i ssue of material fact so as to warrant sunmary
j udgnment. For exanple, there were conflicting allegations regarding
t he search for the Bank's financing statenment. Additionally, the
affidavit fromthe lllinois Secretary of State's office, whi ch was
citedinthePierson case, is of questi onabl e rel evance inthis case
since Meissner Brothers is clearly a business entity and not an
i ndi vidual. Debtor has failedto establishthat the Secretary of State

files all financing statenments whichomt "lInc." separately fromthose

whichincludeit. Therefore, theissue of whether the Bank's security
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i nterest was properly perfected renai ns an unresol ved questi on of fact.

Accordingly, the Court will deny the notion for summary j udgnment.
Inlight of this decision, the Court finds it unnecessary to grant the
Bank's Motion to Strike Affidavit.

| TISORDERED t hat the Motion for Summary Judgnent fil ed by debt or
Mei ssner Brothers, Inc. is DENIED.

| T1S FURTHER ORDERED t hat the Motionto Stri ke the Affidavit of
Harriet A Bare filed by the State Bank of Breese is DENI ED as noot.

/ sl Kenneth J. Meyers
United States Bankruptcy Judge

ENTERED: August 3, 1988




