IN THE UNITED STATES BANKRUPTCY COURT

FOR THE SOUTHERN DISTRICT OF ILLINOIS
IN RE: )
LAWRENCE M. MELLO, Bankruptcy Case No. 96-31464

Debtor.

AMY MELLO and
JOHN J. JOHNSTON,

Plantiffs,
VS. Adversary No. 96-3179

LAWRENCE M. MELLO,

N N e e e e e e e N N N N N

Defendant.

OPINION

This matter having come before the Court for trid on a Complaint to Determine Dischargegbility
for Child Support/ Maintenance Related Debtsfiled by Rantiffs on July 12, 1996; the Court, having heard
sworn testimony and arguments of counsd and being otherwise fully advised in the premises, makes the
fallowing findings of fact and conclusons of law pursuant to Rule 7052 of the Federal Rulesof Bankruptcy
Procedure.

Findings of Fact

The materid factsin this matter are not in serious dispute and are, in pertinent part, as follows.

1 Pantiff, Amy Méello, and the Defendant were married for gpproximately ten years and
received ajudgment of dissolution of their marriage on February 28, 1996, in &. Clair County,
lllinois.

2. The parties had three children, ages 3, 5, and 8, whose custody was awarded to Plartiff,
Amy Médlo.

3. Under the terms of the Judgment for Dissolution of Marriage, Plaintiff was awarded



maintenance and child support. The Defendant was also ordered to pay a portion of the Plaintiff's
attorney's fees and certain marita debts, including debts which he is attempting to discharge in his
bankruptcy proceeding.

4. The Debtor isfuly employed, havingreceived hisBachel or's Degreeinthe Spring of 1996.
He currently earns the sum of $64,000 per year.

5. Haintiff, Amy Mélo, is currently unemployed and attending school as afull-time student,
withthe god of obtaining a certificationinrespiratory therapy inthe Spring of 1997. The Plaintiff's current
datus as a full-time student is acknowledged by the Defendant to be in the best interests of the parties
minor children, and it was for this reason that the State Court ordered maintenance for the Plaintiff to
continue until a least September 1999, a which point in time it was reviewable by the Court.

6. Immediately fallowing the entry of Judgment for Dissolutionof Marriage inSt. Clair County,
the Debtor fell behind on his child support and maintenance payments and was ordered to show cause by
the Court inSt. Clair County why he should not be hdd incontempt. In resolution of this matter, an Order
was entered by the Court ordering the Debtor to curethe child support and maintenance arrearage and to
pay a total sum of $1,281.25 in attorney's fees to John J. Johnston, as attorney for Amy Mello. The
attorney'sfees, in the sum of $1,281.25, were incurred as aresult of an action in pursuit of collection of
child support and maintenance in the State Court.

7. Inhis bankruptcy proceeding, the Debtor is atempting todischargethreecredit card debts
whichhewas ordered to pay pursuant to the parties Judgment for Dissolution of Marriage. Thosecards
were AT& T Universa Card, withan approximate balance of $5,200; Scott Credit Union VISA, with an
approximate balance of $2,500; and Ameritech Complete Card, with an approximate balance of $1,800.

8. Pantiff, Amy Médlo, arguesthat the credit card debts listed above were to be paid by the
Debtor in the nature of maintenance and, as such, are non-dischargeable pursuant to 11 U.S.C.
§ 523(a)(5). Inthe dternative, Plaintiff argues that these debts are non-dischargesble under 11 U.S.C.
§523(8)(15), in that granting a discharge of these debts would impose a grester burden on the Plaintiff,

2



Amy Mélo, which outweighs the need for Debtor to have these debts discharged.

Condusions of Law

The issues before the Court are whether the Defendant may discharge his obligation to hold the
Pantiff, Amy Méello, harmless for certain marita debts that were assgned to him in the dissolution of
marriage proceedings and whether he can discharge the Plaintiff's attorney's fees which were ordered by
the Court inSt. Clair County to be paid as a result of an Order to Show Cause entered onMarch 6, 1996.
The burden is upon the Plaintiffs to prove by a preponderance of the evidence that the debtsin question
are ether in the nature of aimony, maintenance, or support, or that they are non-dischargeable under the
provisonsof 11 U.S.C. § 523(a)(15). The standard of proof is by a preponderance of the evidence.
Grogan v. Garner, 111 S.Ct. 654 (1991).

Before addressing the issues and the applicable law, the Court firs must note that it found the
Raintiff, Amy Méelo, to be a credible witness. Given her demeanor, her appearance, and her responses
to questions and how those responses related to the documents and other evidenceinthe case, the Court
had no difficulty in believing the testimony of the Rantiff, Amy Mdlo. As for the Defendant, the Court
found that he was not a credible witness. The Court makes this finding based upon the evasive nature of
his testimony and certain portions of his tesimony concerning his monthly living expenses. In particular,
the Court notesthat the Debtor'sing stenceonpaying some $162 per monthon an unsecured debt invalving
acomputer that he no longer has and awoman'stennis bracel et for whichhe has no use make it apparent
that the Debtor wishes to inflate his living expenses to show an inghility to pay the debts which are the
subject of thisadversary proceeding. Furthermore, the Court findsthat the Debtor's testimony concerning
his need for a rather large monthly clothing alowance was not believable, leading the Court to conclude
that the Debtor, if forced to do so, ismuchmoreable to pay the debtsin question than is the Raintiff, Amy
Mdlo.

The Court will first address the issue of $1,281.25 inattorney'sfeesthat were ordered to be paid
by the Debtor by the State Court. As noted above, the Court found that these attorney's fees were

incurred by the Fantiff, Amy Méllo, inconnectionwith her pursit of child support and maintenance. The
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Court further finds that, given the disparity in the parties income and other factors present between the
parties, the award of atorney's fees dso reflected a baancing of the divorced parties financiad needs. As
such, these fees are non-dischargeable in bankruptcy pursuant to 11 U.S.C. § 523(a)(5). See: Inre
Dalton, 139 B.R. 708 (Bankr. C.D. I1l. 1992); and In re Cail, 680 F.2d 1170 (7th Cir. 1982).

In addressing the Debtor's attempt to discharge the three credit card debts which are the subject
of this adversary proceeding, the Court findsthat, pursuant to 11 U.S.C. 8§ 523(a)(5), thesedebtsareaso
inthe nature of dimony, maintenance, and/or child support in that, given the factors noted by the Court in
Dalton, supra, thereis a clear attempt by the Court to award the payment of these debts to the Debtor in
order to balance the great discrepancy in the income of the parties and to provide for the three minor
children of the parties during atime whenthe Plantiff isfurthering her educationwith the god of becoming
sef-supportive. The Court also finds that the debts in question would be non-dischargesble pursuant to
the provisons of 11 U.S.C. § 523(a)(15) had the Court not found themto be non-dischargeable under §
523(8)(5). Thelegidative higtory of § 523(a)(15) indicates that this rdatively new sectionisan additiona
exception to discharge for some debts arising out of ajudgment of dissolutionof marriage or a separation
agreement that would not traditiondly be non-dischargeable under 11 U.S.C. § 523(a)(5). Section
523(a)(15) is an acknowledgment that, in some cases, divorcing parties have agreed to make payments
of maritd debts, holding the other spouse harmless for those debts, in exchange for smaller
adimony/maintenance payments than would otherwise be required. This new section now makes such
obligations non-dischargeable ininstances where the debtor hasthe ahility to repay themand the detriment
to the non-debtor from their non-payment outweighs the benefit to the debtor of discharging said debts.
Hence, the debt will remain dischargesble if paying the debt would reduce the debtor's income bel ow that
necessary for the support of the debtor and the debtor's dependents. The debt will dso be discharged if
the benefit to the debtor of discharging it outweighs the harmto the ex-spouse. 140 Cong. Rec. H10752,
H10770, (daily ed. Oct. 4, 1994). Seedso: InreAlbrecht, Bankruptcy No. 95-70598, Adversary No.

95-7042 (Bankr. C.D. IlI. 1996); Inre Gantz, 192 B.R. 932 (Bankr. N.D. 1ll. 1996); and In re Hill, 184
B.R. 750 (Bankr. N.D. Ill. 1995). To prevail under § 523(8)(15), the debtor must show aninability to pay
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the debt at issue. InreHill, supra, at 754. Inthiscase, the Court finds that the Debtor has not shown an
inability to pay the debts at issue. In fact, the Court finds that, if the Debtor were to shed himsdlf of
unnecessary obligations and be more forthright about his actual expenses, the Debtor is wel adle to pay
the obligations in question. In this matter, discharge of the debts in question would cause a subgtantia
amount of harm to the Plaintiff, Amy Médlo, and that harm, in this ingtance, outweighs the benefit of a
discharge for the Debtor. As such, the Court finds that the three credit card debts which the Debtor was
ordered to pay in the Judgment for Dissolution of Marriage of the partiesare non-dischargeable under 11
U.S.C. §523(a)(15) aswell asunder 11 U.S.C. § 523(a)(5).
ENTERED: October 21, 1996.

/s GERALD D. FINES
United States Bankruptcy Judge



