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OPI NI ON

Shortly after i npl ementation of this Court's informa pauperis
programaut hori zing t he wai ver of filing fees for eligible Chapter 7
debtors ("I FP progrant), ! debtor David Merritt sought and obt ai ned a
wai ver of the filing fee for conmenci ng hi s Chapter 7 bankruptcy case.
The debt or subsequent |y obt ai ned a di scharge of over $2, 600 i n debts
owingto hisonlycreditor, the United States of Arerica, but, in an
adversary proceeding filed by that creditor, the Court ruledthat a
debt of $47. 25 was nondi schargeabl e as a penalty under 11 U.S.C. §
523(a) (7). The debtor filed anotice of appeal fromthat deci si on and

now seeks a wai ver of thefiling fee for the appeal and a wai ver of the

! Pursuant to Congress' directive, the Judicial Conference of
the United States instituted a three-year pilot program begi nning
October 1, 1994, to study the effect of waiving bankruptcy fees for
i ndi vi dual Chapter 7 debtors who are unable to pay such fees in
install ments. See Pub. L. No. 103-121, § 111(d), 28 U.S.C. § 1930,
Statutory Notes, Report on Bankruptcy Fees. The Southern District of
Il1'linois was sel ected as one of six judicial districts to participate
in the fee waiver program



costs of preparing atranscript. The debtor's request presents an
i ssue of first i npressionconcerningthecriteriafor determninga
debtor's eligibility to proceedin forma pauperis on appeal froman
adversary proceeding followi ng inplenmentation of the |IFP program
[ . FACTS

The debtor is aninmte at the United States penitentiary in
Marion, Illinois. Duringhisincarceration, he accunul at ed debt s of
$2,675 owi ng to the United States governnent, which consisted | argely
of phot ocopyi ng and post age charges i ncurred t hrough filing various
| egal actions.? This anmount al so i ncl uded penal ties i nposed by pri son
officials for destroying a bed sheet ($6.90), for destroying a
typewriter ribbon ($5.25), and for alteringaradio, making it unfit
for use ($42.00). The United States filed a conpl ai nt seeking a
determ nation that these debts were nondi schar geabl e as penal ti es under
§ 523(a)(7).% Subsequently, prisonofficials placed afreeze onthe

debtor's comm ssary account in the anount of the penalties.

2 The debtor's petition references eight civil actions filed
since August 1989 by the debtor against the governnment and agai nst
prison officials in Marion and other |ocations where he has been
I ncar cer at ed.

3 Section 523(a)(7) provides that a discharge under 11 U S.C. 8§
727 does not discharge a debtor from a debt

(7) to the extent such debt is for a fine, penalty,
or forfeiture payable to and for the benefit of a
governnmental unit, and is not conpensation for actua
pecuni ary | oss .

(B) inposed with respect
to a transaction or event that occurred before three years before the
date of the filing of the petition.

11 U.S.C. § 523(a)(7).



The debt or responded to t he government' s conpl aint with a counter-
conpl aint asserting that the all eged penalties were "fal se" and
illegallyinposedas aresult of "basel ess all egati ons” and were, in
any event, di schargeabl e under § 523(a) (7). The debtor further filed
athird-party conpl ai nt agai nst various prison officials, seeking
sanctions for actions all egedly takeninviolationof the automatic
stay and inretaliation for his bankruptcy filing, including the
freezing of his comm ssary account.

At trial held at the Marion penitentiary on May 11, 1995, the
Uni t ed St at es conceded t he di schargeability of the $6. 90 penalty for
destructi on of the bed sheet as havi ng been i nposed nore than t hree
years prior to the debtor's bankruptcy filing. See 11 U S.C. 8§
523(a)(7)(B). After hearing evidence consi sting of testinony from
prison officials andinmates inanearly day-long trial, the Court
determ ned t hat a total anmount of $47.25 -- owed for destroyingthe
typewiter ribbon and altering theradi o-- was nondi schargeabl e as a
penal ty pursuant to 8 523(a)(7). The Court entered judgnment for the
government in part and for the debtor in part onthe di schargeability
conpl ai nt and counter-conplaint. The Court further found that no
sanctions were warranted for the prisonofficials' actions infreezing
t he debt or' s conm ssary account and ent er ed j udgnent agai nst t he debt or
on his third-party conpl aint. The debtor filed a notice of
appeal fromthat decision, as well as a notion for transcript and a
st at enment of i ssues pl anned for appeal. In his statenment of issues,
t he debt or asserted that the Court erredinthe foll ow ng respects: (1)

in determ ning that the $47. 25 debt was nondi schargeable; (2) in
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refusing to sanction prisonofficials for freezing his comm ssary
account inviolation of the Bankruptcy Code; (3) innot all ow ng hi m
free hands to adequately access his materials duringthetrial; (4) in
not affordi ng hi man attorney or "ot her neans to ascertai n what was
needed" to defend hinsel f; and (5) infailingto protect hi mfroman
assault by prison officials whichoccurredon May 17, 1995. The debtor
subsequently filed a notionto proceedin form pauperis on appeal in
whi ch he asserted that he was unabl e t o pay for the appeal and referred
tohis affidavit of indigency previously filedin obtaining awaiver of
the fee for filing his bankruptcy petition.?*
[ 1. DI SCUSSI ON

A. In Forma Pauperis Relief in Bankruptcy

Prior to October 1, 1994, when Congress authorized in fornm
pauperi s bankruptcy filingsinselectedjudicial districts, adebtor
who coul d not affordthe filingfee for conmenci ng a bankruptcy case
was prohi bited fromobt ai ni ng bankruptcy relief, as both statutory and
case | awestablished that 28 U. S. C. § 1915(a), the general statute

providinginfornma pauperisrelief infederal courts,®didnot allowfor

4 The Court is reviewing the debtor's in forma pauperis notion
pursuant to 28 U.S.C. 88 157 and 1334 and Rule 30 of the Local Rules
of the United States District Court for the Southern District of
[11inois.

> Section 1915(a) provides:

(a) Any court of the United States may authorize the
commencenent . . . of any suit . . ., civil or crimnal
or appeal therein, w thout prepaynment of fees and costs .
. . by a person who makes affidavit that he is unable to
pay such costs . . . . Such affidavit shall state the
nature of the action . . . or appeal and affiant's belief
that he is entitled to redress.
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wai ver of the fees for filing a bankruptcy petition. InUnited States

v. Kras, 409 U. S. 434 (1973), the Suprene Court, observing that there
is"noconstitutional right to obtain adischarge of one's debts in
bankruptcy, " 409 U. S. at 446, rul ed that § 1915(a) was not applicable
t o bankrupt cy cases and uphel d t he statutory fee requirenents as not
vi ol ati ve of due process or equal protectionrights.® 409 U. S. at 440,
446. When the Bankruptcy Code was enacted in 1978, Congress
essentially codifiedthe holding of Krasin 28 U.S. C. § 1930(a), which
setsforththefiling fees for conmenci ng bankruptcy cases. Seelnre
Clark, 173 B.R. 142, 145 (Bankr. WD. Tenn. 1994). Section 1930(a)
excepts such fees fromthe general in forma pauperi s authority of §

1915(a), providing that " [n]otwithstanding section 1915 of thistitle,

the parties comenci ng a case under title 11 shall pay the
followngfilingfees. . . ." 28U S.C. 8 1930(a) (enphasi s added).

Legi sl ation aut hori zing the I FP programin thi s and ot her sel ect ed
districts renoved the prohibition against informa pauperi s bankruptcy
filings and al | owed for a wai ver of fees under 8 1930 for i ndividual s

i n Chapter 7 cases "who are unabl e to pay such feesininstallnents.”

28 U.S.C. § 1915(a).

6 Under the Bankruptcy Act in effect when Kras was deci ded,
failure to pay the filing fee was a statutory ground for denial of
debtor's discharge. See Kras, 409 U. S. at 435-36. Wiile this
provi sion was not retained under the present Bankruptcy Code, the
Code provides for dism ssal of a bankruptcy case for a debtor's
failure to pay the filing fee. See 11 U S.C. § 707(a)(2); Fed. R
Bankr. Proc. 1017(b).



28 U.S.C. § 1930, Statutory Notes, Report on Bankruptcy Fees.’ Neither
the | egi sl ati on nor Judi ci al Conference gui delines inplenentingthelFP
programset forth a standard for determ ning a debtor'sinabilityto

pay.® Inthe absence of such a standard, courts participatinginthe

” The | FP | egislation, enacted as part of the "Departnents of
Commerce, Justice, and State, the Judiciary, and Rel ated Agencies
Appropriations Act, 1994," provides in pertinent part:

(d) REPORT ON BANKRUPTCY FEES.

(1) REPORT REQUIRED. Not later than March 31, 1998, the
Judi ci al Conference of the United States shall submt to
the Commttees on the Judiciary of the House of
Representatives and the Senate, a report relating to the
bankruptcy fee system and the inpact of such system on
various participants in bankruptcy cases.

(2) CONTENTS OF REPORT. Such report shall include--

(A)(i) an estimate of the costs and benefits that
woul d result from waiving bankruptcy f ees payabl e by
debt ors who are individuals . .

(3) WAIVER OF FEES I N SELECTED DI STRI CTS. For purposes
of carrying out paragraphs (1) and (2), the Judicial
Conference of the United States shall carry out in not
nmore than six judicial districts, throughout the 3-year
period begi nning on Cctober 1, 1994, a program under which
fees payabl e under section 1930 of title 28, United States
Code, may be waived in cases under chapter 7 of title 11,
United States Code, for debtors who are individuals unable
to pay such fees in install nments.

Pub. L. No. 103-121, § 111(d)(3), 107 Stat. 1153, 1165 (1993).

& An | FP subcommittee appointed by the Judicial Conference
i ssued "Cuidelines and Procedures To Inplenment and Carry Qut the In
Forma Pauperis Pilot Program and Study,"” which were incorporated in
substantial part in this Court's order inplenmenting the |IFP program
inthis district. See Standing Order, Adm n. No. 3-94, entered
August 30, 1994. The |IFP subcommittee |ater issued revised
"Gui delines for Processing Fee Waiver Applications and the Underlying
Chapter 7 Cases" on Septenmber 23, 1994.
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programhave applied a general indigency standard sim | ar to that
enpl oyed under 8 1915(a) todetermne adebtor's financial eligibility

for informa pauperisrelief. Seelnre Koren, 176 B. R 740, 742-46

(Bankr. E.D. Pa. 1995); Inre Clark, 173 B.R at 146 (fee waiver
appl i cati ons under | FP programshoul d be exanm ned on a case by case
basis, takingintoconsiderationthetotality of pre- and post-petition
facts and circunstances).

Thus far, the reported cases determning adebtor'seligibility
for a wai ver of fees under the | FP programhave been concerned only
withfees for filingapetitionunder 8§ 1930(a). As aresult, these
deci si ons have not addressed the i ssue now before the Court of the
standard t o be enpl oyed i n det erm ni ng a wai ver of fees required under
§ 1930(b) and (c) for filing an appeal in an adversary proceedi ng.?®
Here, again, inthe absence of a specified standard for determ ni ng f ee
wai ver eligibility for such appeal s under the I FP program it is
appropriatetol ook to 8 1915 and t he st andar ds enpl oyed i n det erm ni ng
i nforma pauperi s appeal s under that statute. Indeed, it appears that
such aresult was contenpl ated by t he | FP subconm tt ee appoi nted by t he
Judi ci al Conference to formul ate guidelines for thel FP program In

di scussi ng t he wai ver of fees schedul ed pursuant to § 1930(b) and (c),

° 1tem (16) of the Judicial Conference's schedule of fees
prescri bed pursuant to 8§ 1930(b) provides a fee of $100 for docketing
an appeal from a bankruptcy court decision. See 28 U . S.C. § 1930,
Statutory Notes, Bankruptcy Court Fee Schedule (16). Section 1930(c)

further provides that "[u]pon the filing of any . . . notice of
appeal . . . $5 shall be paid to the clerk of the court, by the
appel | ant "



the subcomm ttee directed that requests to proceed on appeal from
deni al of a fee waiver applicationw thout paynent of the $105filing
fee for the appeal "should be treated and adm ni stered |like sim|ar
requests under 28 U.S.C. §1915. . . ." | FP Subconm ttee Gui del i nes
for Processi ng Fee Wai ver Applications and t he Underl yi ng Chapter 7
Cases, issued Septenber 23, 1994, at 4. The | FP subcomm ttee di d not
specifically di scuss appeal s fromadversary proceedi ngs, and thereis
no i ndication that it considered the i ssue of fee waivers in such
appeal s. However, its references to 8§ 1915 i n di scussi ng t he wai ver of
f ees under § 1930(b) and (c) support this Court's consideration
of 8§ 1915 cases inits search for an appropriate standard in this

case. 10

B. In Forma Pauperis Relief under 8 1915

10 The | FP subcommittee further noted the split of authority
that currently exists concerning whether bankruptcy courts have
authority under 8 1915 to waive fees in adversary proceedi ngs and
appeals. Conpare In re Perroton, 958 F.2d 889 (9th Cir. 1992) and In
re Ennis, 178 B.R 192 (Bankr. WD. M. 1995) (holding that the
bankruptcy court is not a "court of the United States" and thus is
wi t hout authority to waive fees under § 1915) with In re Mel endez,
153 B.R. 386 (Bankr. D. Conn. 1993); In re Shumate, 91 B.R 23
(Bankr. WD. Va. 1988); and In re Palestino, 4 B.R 721 (Bankr. MD.
Fla. 1980) (holding that bankruptcy courts have the authority to
wai ve fees under 8§ 1915). The reasoning of the latter courts is
ei ther that the bankruptcy court is a "court of the United States”
and so has the authority to waive fees under § 1915; that the
bankruptcy court has authority to waive fees under the general order
of reference entered pursuant to 28 U . S.C. 8 157(a); or that Congress
i ntended the absolute requirenent that fees be paid to apply only to
the fee for filing a petition as set forth in 28 U S.C. § 1930(a).
This Court takes no position on the issue because, although the IFP
| egislation did not make 8 1915 applicable to bankruptcy proceedings,
it specifically authorized this Court to waive fees required under 8§
1930 in Chapter 7 bankruptcy proceedings.
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Qualificationfor informa pauperis relief under 8§ 1915 requires
not only financial eligibility but alsolegal eligibility for such

relief.! See generally Robert S. Catz and Thad M CGuyer, Federal In

Forma Pauperis Litigation: 1n Search of Judicial Standards, 31 Rutgers

L. Rev. 655, 671-673 (1978). Congress, whil e opening the federal
courtstoindividuals withrights to be adjudi cated but i nadequat e
means to pay the filing fees, at the sane tine attenpted to saf eguard
these courts from vexatious litigation that would require a
di sproportionate expenditure of time and judicial resources. See Note,

Petitions To Sue | n Forma Pauperis in Federal Courts: Standards and

Procedures for the Exerci se of Judi cial Discretion, 56 Boston U. L.

Rev. 745, 746-47 (1976). Section 1915 contai ns such a safeguard in
requiring an applicant tofile an affidavit statingthe nature of the
action for whichinfornma pauperisrelief i s sought and the applicant's
belief that heisentitledtoredress. See 28 U.S.C. § 1915(a). This
requi rement and the statute's wording that a court "nmay authorize" in
forma pauperis filingsindicatethat thecourt istoexamnethenerits
of the cl ai mand exerci se di scretionindecidingwhether togrant a

request for inform pauperisrelief. See Wartman v. Branch 7, Civil

Div., County & ., 510 F.2d 130, 132 (7th Cir. 1975). In addition, 8

1915(d) allows the Court to dism ss an action once filed if it is
satisfiedthat theactionis "frivolous or malicious." 28 U. S.C. 8

1915(d). Wth regard to appeals, the statute provides that "[a]n

1 There is no question in this case of the debtor's financi al
eligibility for in forma pauperis relief. The debtor sought and
obtained a fee waiver for filing his initial bankruptcy petition, and
his financial circunmstances have not changed since that tine.
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appeal may not be takenin forma pauperisif thetrial court certifies
inwitingthat it is not takeningoodfaith.”™ 28 U S.C. § 1915(a).
This "good faith" requirenent i s an obj ective one based on t he | egal

merit of the issues sought to be appeal ed. See Coppedge v. United

States, 369 U. S. 438, 445 (1962); Linden v. Harper and RowPubli shers,

490 F. Supp. 297, 299-300 (S.D. N. Y. 1980).

Wi | e such | anguage i s specific to 8 1915, the requirenent t hat
a court consider thelegal nerit of an action or appeal in determ ning
feewaiver eligibilityisequallyrelevant inthe present context of an
appeal from a bankruptcy adversary proceeding. The filing of a
bankr upt cy petition commences a process whi ch may i nvol ve nuner ous and

di stinct causes of actionfiled as adversary proceedi ngs. See Merrill

Trust Co. v. Red Barn, Inc. (Inre Red Barn, Inc.), 23 B. R 593, 595

(Bankr. D. Me. 1982). These causes of action, resulting fromthe broad
jurisdiction granted bankruptcy courts, are commenced by the filing of
a conpl aint and are conparable to civil actions in anonbankruptcy
context. See Fed. R Bankr. P. 7001(1)-(10). Although|legal nerit is
not an issue in determning a fee waiver request for filing the
bankruptcy petitionitself,2arequirenent of | egal nerit serves the
sane pur pose as under 8§ 1915 when a fee wai ver i s sought on appeal from

an action filed as an adversary proceedi ng. ¥ The Court, accordi ngly,

12 Since the legal eligibility requirements for filing a
bankruptcy petition are set forth by statute, see 11 U S.C. 8§ 109, a
fee waiver request for filing a petition involves only a
determ nation of the debtor's financial eligibility for such relief.

13 The Judi cial Conference has directed that a debtor filing an
adversary proceeding is not required to pay the $120 filing fee
requi red of other parties. See 28 U.S.C. § 1930, Statutory Notes,
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adopts the § 1915 requirenment of legal nerit in considering the
debtor's applicationfor inform pauperisrelief inthis adversary
appeal .

Courts review ng in forma pauperis applications under § 1915 have
enpl oyed a vari ety of standards to determ ne the |l egal merit of the
action or appeal involved. See Note, supra, at 747. Wil e sonme courts

set astrict standard of "exceptional circunstances,"” requiringthe
appl i cant to denpnstrate circunstances "t hat woul d di ctate i nredi at e

litigation at the expense of others,"” Shobe v. California, 362 F. 2d

545, 546 (9th Cir.) cert. denied, 385 U. S. 887 (1966); see Wl ler v.

Di ckson 314 F.2d 598, 600 (9th Cir.), cert. denied, 375 U. S. 845

(1963), thetest is nost often stated interns of "frivol ousness”

because of the | anguage of § 1915(d) allow ng for di sm ssal of an

action foundto be "frivol ous or mal i ci ous. See Coppedge v. United

States, 369 U. S. at 446-47. However, even that standardis subject to
interpretation, with sone courts requiringonly amninml show ng of a
"rational argunent onthelawor facts" for an actionto qualify as
nonfrivol ous and others

requi ring a nore substantial show ng of a"realistic chance of success”

onthenerits. See Note, supra, at 749-53; see e.qg., Malone v. Colyer,

710 F. 2d 258, 260-61 (6th G r. 1983) (adopting "rational argunent” test

Bankruptcy Court Fee Schedule (6). Since this anmpbunts to an
automatic fee waiver for commencing a civil action in the bankruptcy
context, there would be no consideration of the legal nerit of such
an action unless, as in this case, the debtor sought to appeal in
forma pauperis froma decision in the adversary proceeding. There
is, of course, no automatic fee waiver for a debtor filing an appea
in an adversary proceeding. See 28 U S.C. 8 1930(c) & Statutory

Not es, Bankruptcy Court Fee Schedul e (16).
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and col | ecting cases); Jones v. Bales, 58 F. R D. 453, 463-464 (N.D. Ga.

1972), aff'd, 480 F. 2d 805 (5th Gr. 1973) (applying "realistic chance
of success" standard). The "rational argument" standard was

devel oped by the Suprenme Court in Coppedge v. United States in

revi ewi ng an applicationto appeal in form pauperis froma cri m nal
conviction. The Coppedge court rul ed that a defendant in a crim nal
appeal need not showany degree of nerit or |ikelihood of success but
was entitledto be heard "if he makes a rati onal argunent onthe | awor
facts.” 369 U. S. at 448. Infornulatingthis m niml standard, the
Coppedge court acknow edged that it was noti vat ed "by consi derati ons
beyond t he corners of 28 U.S. C. § 1915" andreferredto the fact that
an appeal inacrinmnal caseis "amtter of right." 369 U. S. at 446-
47. The court further noted the "awesone step” taken by soci ety when
it actsto deprive one of its nmenbers of "life, |iberty or property.”
369 U.S. at 449. The concerns enunci ated i n Coppedge, therefore,
resulted fromthe particular i nportance of crim nal prosecutionsto
soci ety rather than the specificrequirenents of § 1915. See Note,
supra, at 750.

The m ni mal standard of Coppedge has been appli ed i n habeas cor pus
and civil rights actions which, although nom nally civil in nature,
involve liberty intereststhat are constitutionally protected. See

Neitzkev. WIlliams, 490 U. S 319, 325 (1989); Malone v. Golyer. Asin

Coppedge, due process and equal protection considerations nandate a
nore | eni ent standard for allowi ngin fornma pauperis applicationsin
t hese cases, despitetheir civil character. See Note, supra, at 750.

However, extension of the Coppedge "rational argunent” standard to
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habeas corpus and civil rights actions does not argue for its
applicationto cases, such as t he present one, in whi ch econom c rat her
thanliberty interests are at stake. Instead, theCoppedge decision
i ndi cates that the standard to be applied in determning in fornm
pauperis relief depends, inlarge part, onthe nature of the interest

bei ng asserted i nthe underlying cause of action. See Schweitzer v.

Scott, 469 F. Supp. 1017, 1019-20 (C.D. Cal. 1979); see also United

States v. Jeff-lLewi s Savings & Loan Assoc., 530 F. Supp. 623, 628 (N. D.

N. Y. 1982).

Unli ke the right to appeal acrimnal convictionor seek redress
for aviolationof civil rights, obtaininga discharge of one's debts
i n bankruptcy is amtter of | egislative grace, not aconstitutional

right. See United States v. Kras, 409 U. S. at 446-47. A deni al of

di scharge as to certain debts does not result ininprisonment or a

nonetary penalty, but nmerely w t hhol ds the statutory benefit ot herw se

avai | abl e regardi ng t hose debts. See Transanerica Premi er Ins. Co. V.

Chaplin(Inre Chaplin), 179 B.R 123, 128 (Bankr. E.D. Ws. 1995). As

aresult, anindividual seekingthe benefit of bankruptcy | egi sl ation
has no constitutional right of accesstothe courts. See Kras, at 446.
Rather, inthis "area of econom cs and social welfare,"id., astricter
standard for reviewinginfornma pauperis applicationsisjustifiedto
fulfill the statutory purpose of providi ng equal access tothe courts
for paying and nonpaying litigants. See Note, supra, at 751-53.
Unli ke a paying |itigant who nmnust wei gh the costs of bringing suit
agai nst t he econom c benefit to be derived, a nonpaying litigant has no

econom ¢ di sincentive to sue. Requiring suchalitigant to showa
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reasonabl e | i kel i hood of success before grantingin form pauperis
relief incorporatesintothe court's evaluationthe factors a paying
['itigant woul d consider in his decisionto sue-- the chance of success
bal anced agai nst the anti ci pated cost of bringing suit. Thus, although
application of the stricter "realistic chance of success" standard
i nposes aconditiononinforma pauperisrelief that i s not required of
the paying litigant, it actually places anindigent litigant on a nore
equal footingwithalitigant who can bear the costs of suit. |d., at
753.

Based on thi s reasoni ng, the Court finds that the debtor's cl ai ns
inthis adversary appeal shoul d be judged by whet her t hey present a
substanti al question on which the debtor has a "real i stic chance" or
"reasonabl e | i kel i hood of success” onthenerits. This standardis
sufficiently highto conpensate for the |l ack of financial constraints
on t he debt or whil e al so provi di ng accesstothe court for litigating
substantial claims. G ven the economc interests involved in
bankr upt cy adver sary proceedi ngs, such a standard appropriately limts
t he benefit of in forma pauperisrelief tothoseinstances inwhichthe
substance of theclainstobelitigatedjustifiesthe costs associ ated
with such litigation.

C. The Debtor's Clains on Appeal

The first of the fiveissues presented for appeal by the debtor
relates to the Court's finding that the $47.25 debt owed to the
governnent i s nondi schargeabl e as a penalty under § 523(a) (7). The
debt or asserts that this debt is not a penalty for purposes of 8§

523(a)(7) and is, therefore, dischargeable.
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| n order for a debt to be nondi schargeabl e as a penal ty under §
523(a)(7), it nmust betoandfor the benefit of a governnmental unit and

it nmust be penal in nature. Kelly v. Robinson, 479 U.S. 36, 51-52

(1986). The $47. 25 debt clearly neets the first prong of thistest in
that it is owed to the United States government. The question of
whet her it was i nt ended t o puni sh t he debtor for his wongful conduct
is amxed questionof |awand fact. After hearing testinony of prison
of ficial s and consi dering evi dence submtted by the parties, the Court
found that the debt was penal in nature and was not intended to

conpensate the governnment for pecuniary |losses. See Mtter of

Zarzynski, 771 F.2d 304, 306 (7th Cir. 1985). Under the "clearly

erroneous” standard applicabl e to such a determ nation, see Wllians v.

Comm ssi oner, 1 F.3d 502, 505 (7th Cir. 1993), this findi ngwould be

set aside on appeal only if thereviewi ng court were "left withthe

definite and firmconviction" that a m stake had been comm tt ed.

Matter of Thirtyacre, 36 F.3d 697, 700 (7th Cir. 1994) (citing
Anderson v. City of Bessener City, N.C., 470 U S. 564, 573 (1985)).

Based ontherecordinthis case, it isunlikelythat areview ng
court would be left witha"definite and firnt conviction of error that
woul d justify reversal onthisissue. The Court's findi ngs were based,
inpart, onits determ nations of witness credibility, and the debtor
present ed no evi dence t o showt he pecuni ary nature of the penalties
ot her than t he anount of the penalty i nposed. The fact that a penalty
is measured by t he expenses i ncurred does not convert the penalty into
conpensation for actual pecuniary | oss. Zarzynski, at 306. Prison

docunments refer tothe debt as "sancti ons i nposed to puni sh I nnate
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Merritt and i npress upon hi mthe gravity of his actions and. . . deter
hi mfromsuch actions inthe future.” Mreover, the context in which
the penalty was inposed -- an inmate disciplinary proceeding --
denonstrates t hat the debt was not a pecuni ary award but, rather, a
puni tive one. The Court concludes, therefore, that thisissue presents
no substanti al question for reviewand that the debtor has norealistic
chance for success on appeal that wouldjustify agrant of in form
pauperis relief.

The debt or next contends that the Court erredin not sancti oni ng
government officials for freezing his conm ssary account at the
penitentiary inviolationof the automatic stay. Section 362(a)(7)
stays "t he setof f of any debt t hat arose before the cormencenent of the
case under this titl e against any cl ai magai nst the debtor.” 11 U S. C
8§ 362(a)(7). This Court has held that a tenmporary freeze which
mai nt ai ns t he status quo of the parti es does not violate the automatic
stay whenthereis noaffirmative act by the creditor to conpletethe
setoff. Inrelaux, 181 B.R 60, 62-63 (Bankr. S.D. Il1. 1995);1lnre
dfford, 174 B.R 231, 233 (Bankr. WD. Ky. 1994). Inthis case, the
freeze on the debtor's conm ssary account nerely preserved the status
guo of the partiesto allowthe Court an opportunity to determ nethe
proper di sposition of the funds, and prison officials took noaction
duri ng pendency of the bankruptcy proceedi ngs to renove t he funds from
t he debtor's conm ssary account. Under the reasoni ng of Laux, inthe
absence of proof that prison officials actually exercisedtheir right
of setoff, the debtor's clai mof violationof the automatic stay nust

fail. Laux, at 63.
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The Supreme Court is currently consideringtheissue of whether
an adm nistrative freeze placed on a debtor's bank account is
tantamount to a setoff constituting a violation of the stay. See

Citizens Bank of Marylandv. Strunpf (Inre Strunpf), 37 F. 3d 155 (4th

Gr. 1994), cert. granted, 63 USLW3701, 3705 (U.S. Mar. 27, 1995) ( No.

94-1340). However, even if Strunpf i s decided contrary tothis Court's
decisionin Laux, its applicationinaprisonsituationsuch asthe
present one i s questionable. Prisonofficials have great flexibility
in matters of prison adm nistration and, as a result, have nore
authority over financial affairs of prisonersintheir charge than
creditorsinordinary conmercial situations. One of the justifications
for regarding an adm ni strative freeze as tantanount to a setoff ina
nonpri son context i s that both an adm ni strative freeze and a set of f
effectively deprive a debtor of the use of his funds to provide for

necessary |l iving expenses. See Strunpf, 37 F. 3d at 158. In the prison

context, by contrast, the debtor's |iving expenses are supplied by the
governnment and hi s needs are nmet whet her or not he is tenporarily
deprived of conm ssary privil eges due to an adm ni strative freeze. The
Strunpf rationale, therefore, isinappropriatetothis prisonsituation
and, since there was no viol ation of the stay under Laux, the debtor's
argument that the Court erredinrefusingto sanctionprisonofficials
for freezing his conm ssary account fails to present a substanti al
guestion for reviewthat woul d warrant a grant of in forna pauperis
relief.

The debt or next argues that the Court erredin not all ow ng him

"free hands to adequately access his materials, wite, etc.
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Presumably, this claimarises fromthe Court's refusal toallowthe
debt or to renove his handcuffs during the May 1995 tri al held at the
penitentiary. The debtor asked the Court to renove t he handcuf fs but
when t he Court refused, he made no further argunent. An argunment not

presented at trial is waivedfor purposes of appeal. Mtter of Wber,

25 F. 3d 413, 415-16 (7th Gr. 1994); Matter of Hunter, 970 F. 2d 299,

306 (7th Cir. 1992). Therefore, this claimof error raises no
substanti al question for review.

The debtor alsocites as error the Court's refusal to provide him
an attorney "or other means to ascertai n what was needed t o def end

himsel f." Thereisnoright tocounsel inacivil case. See How and

v. Kilquist, 833 F.2d 639, 646 (7th Cr. 1987); Caruth v. Pinckney, 683

F.2d 1044, 1048, (7th Cir. 1982), cert. denied, 459 U. S. 1214 (1983).

Once again, no substantial question has been raised for review

The debtor asserts finally that the Court erredinfailingto
protect hi mfroman assault by prison officialsthat occurred on May
17, 1995. The debtor raised this issue for the first timein his
statenment of i ssues for appeal. Infact, the all eged assault occurred
six days after thetrial onthe dischargeability actionthat is the
subj ect of the debtor's appeal. As aresult, thisissue couldnot have
been presented at trial andis not properly presentedinthe debtor's
appeal from that proceeding. In addition, this Court has no
jurisdictionover matters of prison admnistration. Accordingly, the
debtor has failedtoraise a substantial i ssuethat wouldjustifyin
forma pauperis relief in this appeal.

[11. CONCLUSI ON
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Al t hough no court |i kes to pass upon the correctness of its own
deci sions, atrial court nmust neverthel ess deny i n form pauperis
relief on appeal whenit is convinced that there is no substanti al

gquestion for reviewand that an appeal woul d be futile. _See Hi ggi ns v.

Steele, 195 F.2d 366, 369 (8th Cir. 1952). The debtor inthis case has
been af forded t he opportunity tofully litigate his clainms, having
first filed acounter-conplaint andthird-party conplaint raisinga
mul titude of i ssues andthen enjoyingafull trial onthenerits, all
Wi t hout cost or obligationto hinself. The Court, havi ng consi dered
numer ous notions fil ed by t he debt or and havi ng conducted atrial of
sone duration onthe parties' conpl aints and counter-conplaint, is
satisfiedthat the debtor's cl ai ns have been fully i nvesti gated and
that thereis nonerit to the issues raised on appeal that would
justify further litigation at public expense.

The Court is cognizant of the renedial purpose of the IFP
| egi sl ation authori zi ng the wai ver of fees i n bankruptcy proceedi ngs.

See generally Henry J. Somrer, | n Fornma Pauperis I n Bankruptcy: The

Time Has Long Since Come, 2 Am Bankr. Inst. L. Rev. 93 (1994).

However, the Court doubts t hat Congress ever intended the result sought
inthis case -- that an i nmate housed at t he t axpayers' expense coul d
file abankruptcy petition at thetaxpayers' expense to di scharge an
obligationowedtothe taxpayers and then, after havi ng obtained a
di scharge of all but a m ni mal percent age of the obligation, appeal
fromthis deternination -- again, at the taxpayers' expense. The
$47. 25 anount here at i ssueis de m nims when conpared with the $105

filing fee and the transcri pt preparati on charges for which t he debt or
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seeks a wai ver. Wile the mnimal benefit to be obtained froman
appeal inthis case woul d not deter informa pauperisrelief if there
were a substantial question for review, the Court finds, inits
exerci se of discretion, that thereis nobasis for infornma pauperis
relief on the issues presented.

Accordingly, the Court will deny the debtor's notion for | eave to
proceed on appeal wit hout paynent of thefilingfee. The Court will
further deny the debtor's notion for a transcript. The debtor is
granted | eave to appeal fromthis denial of in form pauperisrelief
wi t hout paynment of the filing fee, and the Court's judgnent inthe
di schargeability action will be stayed pendi ng such appeal.

SEE WRI TTEN ORDER

DATED:. Septenber 8, 1995
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