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VEMORANDUM AND ORDER

On July 18, 1989, Caryl e and Cat heri ne M chel (debtors or debtors
i n possession) filed a voluntary petition under Chapter 11 of the
Bankruptcy Code. On January 8, 1990, Ci ba- Gei gy Cor poration (Ci ba-
Ceigy or plaintiff) filed athree count conpl ai nt agai nst Caryl e M chel
and Cat heri ne M chel , doi ng busi ness as M chel Fertilizer Co., M chel
Equi pnent Co., M chel G| Co., Mchel Drilling Co., Mchel Gain &
Fertilizer and M chel -Potter Properties. Ciba-Geigy seeks the
i nposition of a Constructive trust upon the proceeds of the sal es of
certain herbicide or grain products, which products it all eges bel onged
to Ci ba-CGeigy and which were sold or converted by the debtors in

possessi on. Debtors have noved to dism ss the conplaint.



In Count I, Ciba-Ceigy allegesthat it enteredintotwo contracts
governing the treatnent of herbicide stored at the M. Vernon | ocation
of Mchel Fertilizer Conmpany. According to plaintiff, the first
contract (Warehousi ng Agreenent) establishes a bail nent rel ati onship
bet ween Ci ba- Gei gy and M chel Fertilizer Conpany as to t he herbi ci de
for the period fromOctober 11, 1988 to August 31, 1989. It was

execut ed by "Caryl e M chel ," wi thout indication of corporate capacity,

on behal f of "M chel Fertilizer." It provides, inter alia, that

"[t]itletoall products stored ... shall be retained by Ci ba-CGei gy"
and that "[njaterial for storage ... may not be (1) sold, or (2) noved
to anot her | ocati on wi thout the prior witten consent of G ba-Geigy."
Plaintiff attached a copy of the War ehousi ng Agreenent to t he conpl ai nt
as exhibit Aandincorporatedits terns by reference. The Warehousi ng
Agreenent further provides that "[i]nthe event that you wi shtotake
titletoany or all of the stored product under the terns of any then

current sales program titlew Il not betransferred until approved by

Ci ba- Gei gy's designated Marketing Representative or distributor.

The second contract (Sal es Agreenent), whichis attachedto the
conpl ai nt as exhi bit B, and i ncorporated by reference, sets forththe
terns of athen current sales program Count | alleges that the Sal es
Agreenent was i n ef fect bet ween Sept enber 1, 1988 and August 31, 1989.

It states that it is an agreenent "between Ci ba- Gei gy Corporation

("*Seller') and Mchel Fertilizer ('Buyer')." It further states, inter
alia, that "Seller agrees to sell to Buyer, for resale,
...herbicide....Seller will only sell the [herbicide] throughits

desi gnat ed agent (hereinafter called the ' Marketi ng Representative').
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The price and ternms of sales, including credit |limts, for the
[ herbicide] will be as quoted by t he Marketing Representative, who w | |
i nvoice Buyer for [herbicide] sold on behalf of Ciba-Geigy.
Title...shall pass upon rel easi ng and i nvoi ci ng of the [ herbi ci de] by
Mar keti ng Representative.”

Count | then all eges that 1,128 gal |l ons of herbici de were either
sol d or noved to anot her | ocation without the prior witten consent of
Ci ba- Cei gy; that Mchel Fertilizer Conpany recei ved proceeds fromt he
sal e of the herbi ci de post-petition and deposited these proceeds inthe
debt or i n possessi on account; that G ba- Geigy was the | egal title owner
of the herbicide as shown by t he financing statement whichis attached
to the conplaint as exhibit C !and that debtors i n possessi on have been
unjustly enriched by these proceeds. Accordingly, Ciba-Geigy is
entitled to a constructive trust to be inposed on the debtor in
possessi on bank accounts.

Count 11 of the conplaint is based on the same | egal theory as
Count | and the facts alleged are nearly identical to Count I.
Consequently, only those al | egations that differ fromthose of Count
wi ||l be discussed. Here, Ciba-Geigy enteredintothe sane pair of
contracts governing the treatnent of herbicide stored at the
Grantsburg, Illinoislocationof Mchel Fertilizer Conpany. M che
Fertilizer conpany was doi ng busi ness at this | ocation as Big Bay Gain

or Big Bay Grain and Fertilizer.

The financing statenment shows the "debtor" as "M che
Fertilizer Inc.” The signature of the "debtor” on the financing
statenent is that of Caryle M chel with no indication of corporate
capacity.



The War ehousi ng Agreenent in effect at this |l ocation (exhibit Dto
t he conpl ai nt) was execut ed by Steve Foss, nmanager, on behal f of "Bi g
Bay Gain &Fertilizer (Mchel)." 1t was effective for the periodfrom
Cct ober 14, 1988 to August 31, 1989. The Sal es Agreenent (exhibit Eto
t he conpl ai nt) was execut ed by St eve Foss and "M chel Fertilizer" was
desi gnat ed as "Buyer." Atotal of 1,034 gall ons of herbicide were sol d
or renmoved fromthe Grantsburg | ocation without the prior witten
consent of Ci ba-Geigy. Afinancing statenent show ngthe "debtor" as
"Big Vall ey Grain and Fertilizer"” is attached to the conpl aint as
exhi bit F. The si gnature of whomever signed as "debtor” on exhibit Fis
so faint as to be undeci pherabl e.

In Count I'll of the conplaint, plaintiff alleges that its seed
di vi si on, Funk Seeds I nternational (Funk), enteredinto a contract
(Deal er Agreenent) with M chel Fertilizer Conpany for the consi gnnent
of certain seed products. The Deal er Agreenent, whichis attachedto
t he conpl ai nt as exhibit G was entered i nto on Novenber 4, 1987 and
was to continueineffect until term nated by either party by witten
noticetothe other. Pursuant to the Deal er Agreenent, Funk delivered
seed products to M chel Fertilizer Conpany. Thereafter, M chel
Fertilizer Conpany, or debtors, as consi gnee, sol dthese products and
recei ved bot h pre-petition and post-petition proceeds fromtheir sale.
These proceeds were placed in various debtor in possession bank
accounts. Plaintiff alleges that these proceeds have unjustly enriched
debtors in possession. Accordingly, Ciba-Geigy is entitled to a

constructive trust to be i nposed on the debtor in possessi on bank

accounts.



Debt ors rai se several grounds for di sm ssal of the conpl aint.
First, they contend that under Illinois|aw?the existence of fraud or
t he abuse of a fiduciary duty are essential el enents to a cause of
action seeking the renmedy of constructive trust. However, while
constructive trusts have general |y been i nposed inthe two situations
noted above, the remedy is not restricted to those grounds. A
constructive trust may al so ari se when sone ot her formof w ongdoi ng,

such as duress, coercion, or, mstake, is present. Suttles v. Vogel,

126 11l1. 2d 186, 533 N.E. 2d 901, 904-905 (1988). Thus, "[a]
constructive trust is created when a court declares the party in
possessi on of wongfully acquired property as the constructive trustee
of that property because it woul d be inequitable for that party to

retain possession of the property.” ld. at 822 (citation omtted).

°The contracts which are attached to the conplaint as exhibits
A B, D and E state that they shall be interpreted in accordance with
the laws of the State of New York. However, both parties have relied
exclusively on federal |law and on the |aw of the forum state -

I1linois - in their argunments to the Court. Presumably, the parties
agree that the issues before the Court are not in the nature of
contract interpretation to which New York | aw nust be applied. In

any event, the parties are free, within limts, to agree on
substantive law. Matter of lowa R. Co., 840 F.2d 535, 542-43 (7th
Cir.), cert. denied, _ US _, 109 S.Ct. 244 (1988). A federal court
must refer to the "whole |law' of the state in which it sits. 1d. at
543 (citing Klaxon v. Stentor, 313 U S. 487 (1941)). \Wen the
parties fail to say that the forumstate's choice of laws rules
require the application of another state's substantive |law, the
federal court nust apply the forum state's substantive law. 1d.
(citing Casio, Inc. v. S M &R Co., 755 F.2d 528, 531 (7th Cir.
1985)). Moreover, were the Court to apply New York law to the issue
now under di scussion the sanme result woul d be obtained. See Sinonds
v. Sinonds, 45 N. Y. 2d 233, 241-42, 380 N.E. 2d 189, 193-94, 408
N.Y.S. 2d 359, 363 (1978); In re Estate of Violi, 65 N Y. 2d 392, 482
N.E. 2d 29, 33, 492 N.Y.S. 2d 550, 554 (1985); Bankers Sec. Life Ins.
Soc'y v. Shakerdge, 49 N. Y. 2d 939, 406 N.E. 2d 440, 440, 428 N. Y. S.
2d 623, 624 (1980).




O course, for purposes of anotiontodismss all allegationsin

t he conpl ai nt nust be accepted as true. E.g., Inre Snmurzynski, 72

B.R 368, 369 (Bankr. N.D. Ill. 1987); Inre Haas, 36 B.R. 683, 688
(Bankr. N.D. I'll. 1984); InreQen, 22 B.R 720, 721 (Bankr. D. S.D.
1982). "Very littleisrequiredinaconplaint aslong as it sets

forth the basis uponwhichrelief issought.” Inre Overneyer, 32 B.R

597, 602 (Bankr. S.D. N.Y. 1983). Anotionto dismss aconplaint nust
not be granted unless it clearly appears that the plaintiff can prove
no set of facts under its pleadi ngs which would entitle it to the

relief requested. Inre Smurzynski, 72 B.R at 370; In re Haas, 36

B.R at 688. Intheinstant case, Counts | and Il of the conpl ai nt
al | ege t he exi stence of a bail ment arrangenent ari sing by contract
bet ween the parties.® Under this contractual arrangenent, M chel
Fertilizer Conpany promi sedtorefrainfromsellingthe herbicides or
nmovi ng t hemt o anot her | ocati on wi thout the prior witten consent of
plaintiff (or, at |least, the approval of plaintiff's designated
Mar ket i ng Representative or distributor). Counts | and Il further
al l ege that M chel Fertilizer Conpany viol ated this prom se by selling
t he herbi ci des wi t hout approval and t hat debtors have been unjustly
enriched as a result. The Court finds that in Counts | and ||
plaintiff has all eged sufficient facts to establish awongful taking
or transfer of property which may be redressed t hrough t he renedy of

constructive trust. See, e.q., Rosalindav. Kent Co., Inc., 86 A D 2d

587, 446 N. Y. S. 2d 312, 314 (App. Div. 1982). Thus, Counts | and ||

3A bail ment does not establish a fiduciary rel ationship.
E.qg., G T. Bogert, Trusts 813 at 28-29 (6th ed. 1987).
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are not subject to dism ssal on this basis. Count Ill, however, is
adifferent mtter. Al though Count Il sets forththe existence of a
consi gnment rel ationship, there are no al |l egati ons what soever i n Count
1l to establish that any prom se has been violated or that any
wrongf ul taking or transfer of property has occurred.* Count Il nerely
al l eges that M chel Fertilizer Conpany or debtors sold consigned
products - whichis permtted by contract - and t hat debt ors now hol d
t he proceeds whichrightfully belongtoplaintiff. These facts are
insufficient to state a cause of action for the inposition of a

constructive trust under Illinois or New York | aw. See Suttles v.

Vogel , 533 N.E. 2d at 904-905; S nonds v. Sinonds, 45 N. Y. 2d at

241-42, 380 N. E. 2d at 193-94, 408 N. Y. S. 2d at 363; Inre Estate of

Violi, 482 N. E. 2d at 33, 492 NVY.S. 2d at 554; Bankers Sec. Life lIns.

Soc'y v. Shakerdge, 406 N. E. 2d at 440, 428 N. Y.S. 2d at 624.

Debt ors' next argunent supporting dism ssal is based on the
prem se that the contracts set forth in each Count of the conpl ai nt

create consignment arrangenents. Debtors contend that even if

“Nor does plaintiff allege the existence of a fiduciary duty
arising fromthe consignnment arrangement. |In fact, the Dealer
Agreenment expressly provides that the consignee is not an agent of
t he consignor. Bankruptcy courts have consistently held that a
consi gnnent arrangenent is "nothing nore than a run-of-the-ml|
comercial transaction,” Matter of Hyers, 70 B.R 764, 771 (Bankr.

M D. Fla. 1987), absent an express and formal trust arising by
contract between the parties. E.g., id. (citing Davis v. Aetna
Acceptance Co., 293 U.S. 328 (1934)); In re Sutton, 39 B.R 390, 394-
95 (Bankr. M D. Tenn. 1984). See also 3 Collier on Bankruptcy
1523. 14 at 523-96 to 523-98 (15th ed. 1989). Although arising in the
context of dischargeability of fiduciary debts under 11 U. S. C
section 523(a)(4), the Court finds this |ine of cases persuasive on

t he question of whether a fiduciary responsibility nmay be inposed on
a consignee by operation of |aw
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plaintiff adequately sets forth facts in each Count entitlingit toa
constructive trust under Illinois|aw, that aconstructive trust i s not
appropriate unl ess plaintiff has taken those steps necessary under
Articles Two and N ne of Illinois'®> UniformComercial Code to protect
its consigned products and their proceeds fromthe clainms of the
consi gnee' s ot her creditors by giving notice of the consignnent. O

course, this position has nmerit only if Ciba-Geigy is, in fact, a

consi gnor of products to M chel Fertilizer Conpany. Thisis not at
issue in Count Il where plaintiff has all eged the exi stence of a
consi gnnment arrangenent.® However, in counts | and Il, plaintiff

al | eges t hat t he War ehousi ng Agreenents establ i sh bail ments.” The Court

SLooking to the whole | aw of the forum including the forum
state's choice of laws rules, Klaxon v. Stentor, 313 U S. at 496-97,
brings the Court to Ill.Rev.Stat. ch. 26, para. 9-103 dealing with
perfection of security interests in nmultiple state transacti ons.
Section 9-103 provides, in pertinent part, that "perfection and the
effect of perfection or non-perfection of a security interest in
coll ateral are governed by the |law of the jurisdiction where the
coll ateral is when the | ast event occurs on which is based the
assertion that the security interest is perfected or unperfected.”
Filing the financing statenent is the crucial event here. However,
neither party has advised the Court where the financing statenent was
filed and where the collateral was |ocated at that tine.

Accordingly, since the parties refer to Illinois |law on this issue,
and fail to state that Illinois' choice of laws rules require the
application of another state's substantive law, the Court will apply

the substantive |law of the forum state. Matter of lowa R Co., 840
F.2d at 543.

6Si nce the Court has already determ ned that dism ssal of Count
1l is proper, further discussion of Count Ill is solely for the
pur pose of show ng additional grounds for dismssal.

Title to bailed goods, and security interests in bailed goods,
do not fall within the scope of Articles Two and Nine. Rather, they
are governed primarily by the provisions of Article Seven of the
[l11inois Uniform Commercial Code dealing with docunents of title. 2
J. White & R Summers, Uniform Commercial Code 8821-1, 21-2, 21-3 (3d
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must exam ne section 2-326 of Article Two to resolve this

ed.

Sect i

1988) .

on, 2-326 provides, in pertinent part:

(1) Unless otherw se agreed, if delivered goods
may be returned by the buyer even though t hey
conformto the contract, the transaction is

(a) a"saleonapproval" if the goods
are delivered primarily for use, and

(b) a"saleor return" if the goods
are delivered primarily for resale.

(2) Except as providedin subsection (3), goods
hel d on approval are not subject tothe clains of
t he buyer's creditors until acceptance; goods
hel d on sal e or return are subj ect to such cl ai ns
while in the buyer's possession.

(3) Where goods are delivered to a person for
sal e and such person maintains a place of
busi ness at whi ch he deal s i n goods of t he ki nd
i nvol ved, under a nane ot her than t he nane of the
person maki ng delivery, then with respect to
cl ai ms of creditors of the person conductingthe
busi ness t he goods are deened to be on sal e or
return. The provisions of this subsection are
appl i cabl e even t hough an agreenent purportsto
reservetitleto the person naking delivery until
payment or resale or uses such words as "on
consi gnnent” or "on nmenmorandum However, this
subsectionis not applicableif the person nmaking
del i very

(a) conplieswthanapplicablelaw
provi di ng for a consi gnor's interest
or theliketo be evidenced by a sign,
or

(b) establishes that the person
conducting the busi ness i s generally
known by his <creditors to be
substantially engaged in sellingthe
goods of others, or

(c) conplies wth the filing

Debt ors have raised no argunents for dism ssal

nonconpl iance with any provision of Article Seven.

9
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provi si ons of the Articl e on Secured
Transactions (Article 9).

Il1l.Rev.Stat. ch. 26, para. 2-326. |n essence, then, section 2-326
obliterates the distinctionthat has | ong pl agued courts between a
"sale or return” and a "consignnment" transaction. See, e.qgd.,
I1l.Ann. Stat. ch. 26, para. 2-326 I11inois Code Conment at 296 (Sm t h-
Hurd 1963; Inre lde Jewelry Co. Inc., 75 B. R 969-973 (Bankr. S.D.

N. Y. 1987). Under certain conditions, consi gnment arrangenents are
"deemed" to be sale or returntransacti ons despite areservation of

titleintheconsignor. E.g., InreldeJewelry Co., Inc., 75B. R at

974. Wen these conditions are net, the consi gnor nust conply wi th one
of thethree notice provisions set forthinsection 2-326(3) in order
t o protect the consi gned goods fromthe cl ai ns of the consi gnee' s ot her
creditors. However, before a consi gnment arrangenent wi || be deened a
sal e or return transacti on, the three preconditions whi ch nust be
present are: (1) the goods nmust be deliveredto aperson for sale; (2)
t hat person nust mai ntain a place of business in which he deals in
goods of the kind invol ved; and (3) that person nust deal under a nane
ot her than t he nanme of the person naking delivery. Seelll.Ann. Stat.
ch. 26, para. 2-326 Illinois Code Coment at 297 (Smith-Hurd 1963).
It isthefirst element whichis critical tothe issue at hand.
As not ed above, in Counts | and Il plaintiff alleges that a bail nent
has been established. If, infact, the delivery of the herbicideto
the Mchel Fertilizer Conpany |ocations was for the purpose of
war ehousi ng rat her t han for t he pur pose of sal e, then section 2-326

woul d not apply.
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The exi stence of either a bail ment or a consi gnnent i s deterni ned

by contract and by t he conduct of the parties. 4Collier on Bankruptcy

1541. 08 at 541-43 to 541-44 (15th ed. 1990). A bail nment has been
defined to be "not hing nore than a del i very of goods for sone purpose,
upon a contract, express or inplied, toberedeliveredtothe bail or
upon ful fill ment of the purpose or to be dealt with accordingtothe
bailor's direction.” 1d. at 541-42. However, soneti nes what purports
to be abailment, is, infact, a sale or a purchase noney security
interest. 1d. at 541-43. "The distinguishing characteristicis
usual Iy whether there is an obligationto purchase rather thanto
return the goods. But the fact that the bailee...has a continuing
optionto purchase if and when desired i s not necessarily inconsistent
withabailment.... Id. Onthe other hand, customarily, a consi gnment
issinply abailnment for care or salew th no obligationto purchasein
the consignee. 1d. at 541-43 to 541-44.

Her e, t he Warehousi ng Agreenents provide, inter alia, that Mchel
Fertilizer Conpany is to be paid a fee for storing herbicide for
plaintiff, that titletothe herbicideisto beretainedby plaintiff,
and t hat herbi ci de may not be sold without the express consent of
plaintiff. Thus, they appear to establish a bailnent. However, the
War ehousi ng Agreenents al so gi ve M chel Fertilizer Conpany, upon
approval of Ciba-Geigy's designated Marketing Representative, the
option of takingtitletoany or all of the herbicide under the terns
of the sal es programset forthinthe Sal es Agreenents. Counts | and
1 do not discuss what inpact, if any, the Sal es Agreenents have onthe

nat ur e or exi stence of the bail nent rel ati onshi p. The Sal es Agreenents
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provide, inter alia, that Mchel Fertilizer Conmpany may purchase

her bi ci de fromCi ba- Gei gy, t hrough G ba-CGei gy' s agent, for resal e by
M chel Fertilizer Conpany. They further provide that Ci ba-Geigy's
agent will invoice Mchel Fertilizer Conpany for herbicide sold on
behal f of plaintiff and that title shall pass upon rel easing and
i nvoi ci ng of the herbicide by G ba-CGeigy's agent. Wen this | anguage
isreadinalight nost favorabletoplaintiff, it my set forth an
option to purchase in Mchel Fertilizer Conpany that cannot be
exerci sed wi t hout G ba-Geigy' s consent. As such, the |l anguage i s not
inconsistent with the notion that the herbicide was in M chel
Fertilizer Conpany's possession for warehousing rather than for sale
until such tine as G ba-CGeigy's consent was forthcom ng.® And, al t hough
the Court may wel |l find after further evidencethat, infact, thisis

a consi gnment for the purpose of sale, see, e.g9., Inre Flo-Lizer,

Inc., 100 B. R 341, 342-44 (Bankr. S.D. Chio 1989), plaintiff's version
of the facts nust be accepted as true for purposes of a notionto
di sm ss.

Mor eover, even were the Court to find that Counts | and Il set
forth consi gnment s subj ect to section 2-326, debtors woul d nonet hel ess
fail toprevail onanotionto dismss these Counts. For whilethe
Court agrees that a consi gnor of goods nust conply with the applicable

noti ce provi sions of the Uni formComerci al Code before the equitable

8The question of whether the contracts create bail ments or
consignnents is subject to the express agreenent of the parties that
the | aw of New York shall govern matters of contract interpretation.
The parties never nmention New York law. The Court has found no New
York authority which would alter the result reached here.
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remedy of constructive trust can be i nvoked as to t he consi gned goods
and their proceeds, here debtors have failed to establish
nonconpl i ance. O course, inreachingthis conclusion, the Court has
had to decide, inthe first instance, which notice provisions are
applicable. And, inthisrespect, alittle historical perspective and
background information is hel pful.

Prior to the advent of the Uniform Commercial Code in all
jurisdictions except Loui siana, a consignor could usuallyreclaimits
goods agai nst t he consignee' s creditors and the trustee i n bankruptcy
even thoughitsinterest was a "secret lien." 2J. White &R Summers,
supra 823-4 at 255 (citation omtted). Wth the enactment of the
Uni formComrercial Codeinlllinois and forty-ei ght other states, a
nunber of requirenments have been pl aced upon a consi gnor of goods who
wants to protect its consi gned products and their proceeds fromthe
conpeting cl ai ns of the consi gnee' s other creditors. Exactly what
t hose requi renent s ar e depends upon whet her t he consi gnnment is found to
be a "true" consignment or a consignnment intended as a security
interest. Thisis determ ned by theintent of the parties at thetine

they enter intothe transaction. Inre Sullivan, 103 B.R 792, 794

(Bankr. N.D. Mss. 1989); Inre lde Jewelry Co., Inc., 75 B. R at 977.

And, intent is determ ned by an obj ecti ve standard whi ch exam nes t he
foll owing factors:

Facts which support the notion that a
consi gnnment was i ntended as security include: (i)
setting-of price by the consignee...(ii) billing
consi gnee upon shipnent...(iii) comm ngling of
proceeds and failure to keep proper accounts by
t he consi gnee. .. (iv) "m xi ng consi gned goods with
goods owned"... and (v) consi gnor purportingto

13



retain title to goods until paid...

Conversely, thefollow ng facts indi cate
that a transacti on was not i ntended as security
and that it constitutes atrue consignnent: (i)

consi gnor retained control over price...(ii)
consi gnee "was gi ven possessionwith authority to
sell only upon the express consent of [the
consignor] as to the sale price"...(iii)

consi gnor may recal |l the goods. .. (iv) consignee
"was to receive aconm ssionandnot aprofit on
the sale"... (v) consigned property was
segregated from other property of the
consignee...(vi) consignor was entitled to
i nspect sal es records and physi cal i nventory of
t he goods i nthe consi gnee' s possessi on. .. and
(vii) consignee has "no obligationto pay for the
goods unl ess they are sold."

Inre Sullivan, 103 B.R at 794-95 (quoting Inre Ide Jewelry Co.,

Inc., 75 B.R at 978).

Here, with only t he pl eadi ngs before the Court, an exam nati on of
t he above factors i s i nconcl usive. However, the warehousi ng Agreenents
statethat filing a financing statenment "is not for the purpose of
obtai ning a security interest i ngoods soldbut toevidencetitlein
Ci ba-Geigy until the goods are purchased by you or anot her party or
retrieved by Ci ba-Ceigy." And, neither party appears to argue that a
security interest was intended. Thus, the Court will treat the
arrangenent as a "true" consignnent for purposes of this notion.

Unli ke a consi gnnment i ntended as a security interest, whichis
deened a security interest by definition, Ill.Rev. Stat. ch. 26, para.
1-201(37), falls withinthe scope of Article Nine, id.. para. 9-102,

and i s subject toall of the provisions of Article Nine,® a "true"

‘Wth a security consignnment, a purchase nopney security interest
in fact, intended and a financing statenent nust be properly

S,
iled in accordance with Ill.Rev.Stat. ch. 26, paras. 9-401 and 9-

[
f
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consi gnment i s not subj ect to every provisionof Article Nine. Instead
section 2-326 of Article Two on sal es governsinthe first instance.

E. g., 4Collier on Bankruptcy, supra, 7541.08 at 541-45. Wthcertain

qual i fications notedearliersection 2-326 provides that ina"true"
consi gnnment arrangenent, consi gned goods are subj ect to the cl ai ns of
t he consi gnee' s creditors unl ess the consi gnor conplies with one of
three notice options. These are conplying wi th an applicabl e si gn-
posting statute, establishing that the consignee is known by his
creditors to, be dealinginthe goods of others, or conplyingwi ththe
filing provisions of Article Nine. Accordingly, evenina"true"
consi gnnent, where the consignor elects thethird option at | east part

of Article Ninew || apply. E.qg., 4 Collier on Bankruptcy, supra,

1541. 08 at 541-46. Sections 9-401, Ill.Rev. Stat. ch. 26, para. 9-401,
and 9-402, Il1l.Rev. Stat. ch 26, para. 9-402, of Article N ne, dealing
with the proper placetofile and the formof the financing statenent,
are clearly applicable. Additionally, it may be necessary to conply

with sections 9-408, Ill.Rev. Stat. ch. 26, para. 9-408, and 9-114.

402. The security interest then only flows to proceeds where the
under | yi ng agreenment between the parties and the financing statenment
or state |l aw covers proceeds. 4 Collier on Bankruptcy, supra, Y541.08

at 541-48. See also Ill.Rev.Stat. ch. 26, para. 9-306. Failure to
properly file a financing statenment results in the subordination of
the consignor's interest to the claimof an intervening judicial lien
creditor, Ill.Rev.Stat. ch. 26, para. 9-301(l)(b), and renders it

vul nerabl e to the bankruptcy trustee's avoi di ng powers under section
544(a) of the Bankruptcy Code. 11 U. S.C. 8544(a). See 4 Collier on
Bankruptcy, supra, Y541.08 at 541-45.

10Secti on 2-326 applies when goods "are delivered to a person
for sale and such person nmaintains a place of business at which he
deal s in goods of the kind involved, under a nane other than the name
of the person making delivery.” 1ll.Rev.Stat. ch. 26, para. 2-
326(3).
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Il'l.Rev.Stat. ch. 26, para. 9-114.

Not abl y, because a "true" consignnment subjects goods in the
possessi on of the consigneetotherights of the consi gnee's general
creditors, Ill.Rev. Stat. ch. 26, paras. 2-326, 1-201(12), failureto
conply with the filing requirements of Article Ni ne before the
bankruptcy petitionisfiledallows the trusteein bankruptcy to avoid

t he consi gnor's claimof title under section544(a). Eqg., 4Collier

on Bankruptcy, supra, 1541.08 at 541-46. However, where a consi gnor

has conpliedwiththefilingrequirenents andis abletoidentifythe
goods, or their proceeds, the goods or their proceeds nmay be
recovered. !

In the instant case, debtors argue that plaintiff has not
protected its goods from debtors' general creditors, and by
implication, fromthetrusteein bankruptcy, byits failureto conply
with section 2-326. However, plaintiff attached fi nanci ng st atenents
as exhibitsto Counts | andIl. Plaintiff argues that the financing
statenments were properly filed. Thus, at first glance, plaintiff
appears t o have conplied w th section 2-326(3)(c) - whi ch does not hi ng
nore than require conpliance withthe filing provisions of Article N ne
- by filing financing statenments coveringthe products describedin
Counts | and I1.

Of course, section 2-326(3)(c) brings at | east part of Article

11d. at 541-47 to 541-48. O course, in the usual situation -
where a constructive trust has not been invoked - the automatic stay
of section 362 is operative and prevents the consignor from ousting
the estate of possession and its rights under the consi gnnment
contract. 1d. at 541-48. See also In re Marta Goup, Inc., 33 B.R
634, 641-42 (Bankr. E.D. Pa. 1983).
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Ni ne to bear. Debtors contendthat plaintiff was required by section
2-326(3)(c) toconply with sections 9-408 and 9-114 of Article N ne and
failedto do so. However, the full extent of their argunent tothe
Court onthis point isthe statenent that "[p]laintiff didnot conply
with [sections 2-326, 9-114 and 9-408] inthat it did not properlyfile
a financing statenent inthe nane of the [d]ebtors.™ This | eaves the
Court trying to surm se debtors' argunents.

Sections 9-401 and 9-402, dealingw th the proper placetofile
and the formof the financing statenent, respectively, are fundanents
of Article Nine. Debtors do not nmention either section in their
argunments for dism ssal. By their silence, the Court presunes that
debt ors concede conpliance with section 9401. Debtors are silent as
wel | about section 9-402. However, because this is the section which
setsforththe formal requisites for identification of the debtor on
t he fi nanci ng statenment, the Court assunes debtors i ntended to assert
nonconpliance with this section.

Section 9-402(7) states in pertinent part that "[a] financing
statenment sufficiently shows the nanme of the debtor if it gives the
i ndi vi dual , partnership or corporate nane of the debtor, whet her or not
it adds ot her trade nanes or nanes of partners.” Ill.Rev.Stat. ch. 26,
para. 9-402(7). Section 9402(8) further provides that "[a] financing
stat ement substantially conplying withthe requirenents of this Section
is effective even though it contains mnor errors which are not
seriously msleading." |Ill.Rev.Stat. ch. 26, para. 9-402(8).

I nthe instant case, the conplaint isnot internally consistent.

The capti on nanes as def endants "Caryl e M chel and Cat heri ne M chel
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d/b/a Mchel Fertilizer Co...." The caption suggests that M chel
Fertilizer Conpany nmay not be a corporation with a separate | egal
identity fromdebtors. Simlarly, in Count |, the Warehousing
Agreenment (exhibit A) and the Sal es Agreenent (exhibit B) refer to
"M chel Fertilizer" and they are executed by Caryl e M chel wi t hout any
i ndication that he signed in a corporate capacity. In the body of
Count |, referenceis nmadeto "Mchel Fertilizer" or "M chel Fertilizer

Conpany." Then, the financi ng statenent (exhibit C) bears the typed
name "M chel Fertilizer Inc.” and is signed "Caryle M chel."
Accordingly, the Court is unable to determ ne fromthe pl eadi ngs
whet her or not M chel Fertilizer Conpany and M chel Fertilizer, Inc.
are trade nanes and whet her t he consi gnee, i n whose nane t he fi nanci ng

statenment should befiled, is anindividual, asole proprietorship, a

partnership or acorporation. See, e.qg., Inre Platt, 257 F. Supp. 478,

482 (E. D. Pa. 1966) (financing statenment fil ed under the nane, Pl att Fur
Conpany, hel d not seriously msleadingtocreditors of the true debtor,
Henry Pl att, where Pl att Fur Conpany was an unregi stered trade nane for

t he busi ness of Henry Platt); Inre Lintz West Si de Lunber, Inc., 655

F. 2d 786, 791 n. 7 (7th Gr. 1981);lnre Swati, Inc., 54 B.R 498, 501

(Bankr. N.D. Ill. 1985). Debtors have done nothingtoclarifythis
guestionintheir notionto dismss. Additionally, the Court has no
evi dence before it showi ng under what name t he fi nanci ng st at enent was
i ndexed or whet her the indexing resultedin afinancing statenent which

was "seriously msleading." See, e.g., Inre Terry Pierson, Inc., 84

B.R 533, 534-35 (Bankr. S.D. Ill. 1988). The sol e evi dence before t he

Court isthe financing statenent itself whichthe Court nust viewin a
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ight nost favorableto plaintiff. Adeterm nationat thistinethat

t he fi nanci ng st atenment bears the wong nane and that it was i nproperly

i ndexed and "seriously m sl eading” would be pure conjecture.

In Count 11, the Warehousing Agreenent (exhibit D) refers to

"Big Bay Gain & Fertilizer (Mchel)." The Warehousi ng Agreenent

i s executed by "Steve Foss" whosetitleis given as "manager." The
Sal es Agreenent (exhibit E) refers to "M chel Fertilizer"” and is
execut ed by Steve Foss. Inthe body of Count Il, referenceis made to
"M chel Fertilizer Conpany doi ng business as Big Bay G-ain,” to "M chel

Fertilizer,”" andto "Big Bay Gcainand fertilizer [sic]." Then, the
financi ng statement (exhibit F) bears the typed nane "Big Vall ey Grain
And Fertilizer." The signature of whonever signed for the "debtor"
cannot be deci phered on the Court's copy of exhibit F. Thus, asto
Count Il as well, particularly wi thout knowi ng who si gned for the
"debtor", the Court cannot determ ne what nane shoul d have been used
for consi gnee, what nane was, i n fact, used for i ndexi ng and whet her
the i ndexing created a "seriously m sl eading” financing statenment.
Count 111, however, contains no all egati ons show ng conpl i ance
with any of the notice options set forth in section 2326(3).
Accordingly, plaintiff has nonore entitlenent tothe proceeds of the
consi gned seed products than any other of the debtors' general
creditors. Ill.Rev.Stat. ch. 26, para. 2326(2),(3). For this reason

as well, Count IIl failstostate aclaimfor relief for constructive

trust. See, e.qg., Matter of lowa R Co., 840 F. 2d at 545. Inorder to

i nvoke t he equitabl e renmedy of constructive trust, plaintiff nmust

convince the Court that its own hands are cl ean. Were plaintiff cones
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before the Court to assert a "secret |ien" agai nst debtors' other
general creditors, the bal ance of equities tips infavor of i nnocent
third parties who al so seek recovery fromunencunber ed assets of the
estate. 1d. And, certainly, plaintiff, havingfailedtoprotect its
superi or position, can showno "unjust enrichment” where debtors in
possessi on hol d t hese assets for the benefit of creditors whose cl ai ns
areequallylegitimate. 1d. Nor is the Court persuaded by plaintiff's
argunent that funds heldinconstructive trust never becone part of the
bankr upt cy est at e maki ng secti on 2-326 i nappl i cabl e. This reasoni ng
pl aces t he proverbi al cart before the horse. Aconstructivetrust is

purely atool of equity to prevent unjust enrichment. E g., Matter of

Kennedy & Gohen, Inc., 612 F. 2d 963, 965 (5th Cir.), cert. deni ed, 449

U.S. 833 (1980). As a renedial devise, it does not arise until
plaintiff has proven entitlenment.??
Debt ors next argue that plaintiff failedto conply with section 9-

408 of Article Nine. Unfortunately, debtors fail to explainin what

2The Court is disinclined to hold, at debtors' request, that a
constructive trust is an inappropriate renedy because debtors are in
bankruptcy. Here, the alleged el enent of wongful taking or
conversion distinguishes this case fromthe cases upon which debtors
rely. Cf. Matter of lowa R Co., 840 F.2d 535 (interline railroad
bal ances owed by bankrupt railroad held to be unsecured debts rather
than funds in trust for interline creditors); Matter of Kennedy &
Cohen, Inc., 612 F.2d 963 (funds in possession of appliance retailer
pursuant to executory nmai ntenance contracts held not subject to
constructive trust); United States v. Randall, 401 U S. 513 (1971)
(inconme and social security taxes withheld from wages of bankrupt's
enpl oyees held subject to priority systemset forth in Bankruptcy Act
rather than to statutory trust despite federal statute providing that
such taxes constitute a "special fund in trust for the United
States"”). Modreover, these cases do not foreclose the availability of
the renmedy in bankruptcy in appropriate circunstances. Matter of
lowa R. Co., 840 F.2d at 545; Matter of Kennedy & Cohen, lInc., 612
F.2d at 966.
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respect such failure has occurred. As best the Court can intuit,
debt ors' argunment appears to concern that provisioninsection 9-408
whi ch states that "[a] consignor... of goods may file a financing
statenment using the terns 'consignor,' [or] 'consignee'...instead of
the terns specifiedinsection9402. The provisions of this part shall
apply as appropriate to such financing statenent....” 1ll.Rev. Stat.
ch. 26,, para. 9-408 (enphasi s added). The Illinois Code Comrent for
section 9-408 states, inpertinent part, that this section"permts a
consignor ...who files afinancing statenment to avoidthe ' debtor’
"secured party' termnology normally required by §9-402."
Ill.Ann. Stat. ch. 26, para. 9-408 Il linois Code Corment at 315 (Sm t h-
Hurd 1974). Accordingly, section 9-408 is perm ssive. It authorizes
t he appropri at e adapt ati ons of term nol ogy. Debtors have done not hi ng
to persuade the Court that such adaptation is mandatory.

Debt ors t hen contend - agai n wi t hout supporting expl anati on - that
plaintiff failed to conply with section 9-114 of Article Nine.
I1l.Rev.Stat. ch. 26, para. 9-114. Section 9-114 reqgul ates the
rel ati onshi p bet ween a consi gnor and creditors of the consignee.
I11.Ann. Stat. ch. 26, para. 9-114 1l 1inoi s Code Conment at 96 (Smt h-
Hurd 1974). It requires a consignor who el ects the filing option under
section 2-326(3)(c) togivewitten notificationof the consignnent
arrangenent to prior hol ders of perfected security interestsinthe
consignee'sinventory inorder tomaintainpriority as tothe consi gned

goods and their proceeds. E.g., Inre Sullivan, 103 B.R at 797-98.

Here, plaintiff contends that it conpliedw th section 9-114. See

plaintiff's "Motion in Response to Motion to Dism ss Conplaint to
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| npose a Constructive Trust"” at 4. Moreover, debtors have not shown
the Court that there was any i nventory secured party with a prior
interest inthe goods who shoul d have recei ved witten notification but
did not. Nor is plaintiff's interest subject to the bankruptcy
trustee's hypothetical judicial |ien. Whil e the consignnent
arrangenments were entered i nto before the date t he bankruptcy petition
was filed, the trustee's avoi di ng powers did not come i nto being until
the date of filing. Certainly, plaintiff could not be expected at the
timeit enteredintothe consi gnnment arrangenents to provide witten

notification of the consignnent to a nonexi stent trustee. E.g., Inre

Sullivan, 103 B.R at 798.

Finally, debtors contend that a constructive trust is not
avai l abl e in any event since plaintiff is attenpting to attach the
constructive trust onthe debtors' general funds. Debtors citeMtter

of Kennedy & Cohen, Inc., 612 F. 2d 963, i n support of this argunent.

In Matter of Kennedy & Cohen, Inc., the court refused to i npose a

constructive trust upon the bankrupt's general funds where t here was no
specific asset to whichthe constructive trust could attach and the
plaintiffs couldnot trace the funds in question. |d. at 965. The
case before the Court is distinguishabl e because here plaintiff asserts
t hat debt ors have a sophi sti cat ed conput er accounti ng systemwhi ch wi | |
enable plaintiff totrace the proceeds to the debtor i n possessi on bank

accounts. See 4Collier onBankruptcy, supra, 7Y541. 08 at 541-47 to

541-48 & n. 20, 541. 13 at 541-79 to 541-80. For purposes of anotionto
di sm ss, the Court nust assune that plaintiff will be able to do so.

Accordingly, IT IS ORDERED t hat debtors' nmotion to dism ss
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Counts | and Il is DENI ED. The notion to di sm ss Count |11 is GRANTED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 19, 1990
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