I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 11
LAMONT M LLER and )
MARY E. M LLER, ) No. BK 86-31129
)
Debt or s. )
ORDER

This matter is before the Court on debtors' notion to rel ease
funds and onthe United States' notionto effect offset. The Court,
havi ng heard ar gunment and revi ened t he docunents filed by the parti es,
finds as follows:

Debtors currently owe Commpdity Credit Corporation ("CCC')?! nore
than $12, 679. 65 on a |l oan t hey t ook out in 1977. For the past several
years, debtors have participatedin crop deficiency prograns operat ed
by the Agricultural Stabilization and Conservation Service ("ASCS").?
I n 1986, by virtue of their participationinan ASCS program debtors
earned the foll owi ng suns:

Corn Deficiency Paynment $ 74.54

Wheat Deficiency Paynent 208. 25

Corn Deficiency Certificate 77.97
VWheat Deficiency Certificate 330.28

Si nce 1977, debt ors have only nade one paynent on their CCCI oan.

Al'l the other paynments have been offsets from noni es due

ICCC is a wholly-owned federal corporation within the United
States Departnent of Agriculture. |In re Brooks Farns, 70 B.R 368,
370 n. 2 (Bankr. E.D. Wsc. 1987).

2ASCS is a separate agency within the Departnment of Agriculture
whi ch acts on behalf of CCC. |d.



t hemunder vari ous farmprograns. ASCS of fsets these funds on behal f
of CCC pursuant to 7 C.F.R 8813 and 14. 08.

Debtors filed their voluntary Chapter 11 petition on Novenber 6,
1986. The 1986 defi ci ency paynents were not of fset by ASCS because
t he cal cul ati ons for deficiency paynents (whi ch are based on nati on-
wi de figures) were not conpleted prior tothe filing of the bankruptcy
petition.

CCC has noved to use t he 1986 defi ci ency paynents currently hel d
by ASCS to offset the ampbunts owed by debtors on the 1977 | oan.
Debt ors argue that t he defi ci ency paynents arose postpetition and,
t herefore, cannot be used to offset debtors' obligation to CCC
Debt ors al so argue t hat use of the deficiency paynents to offset the
debt woul d be a voi dabl e preference under 8547. They nove for rel ease
of the deficiency paynents as they all ege that t he funds are necessary
for their Plan of Reorganizati on.

The right of a creditor to effect an offset in bankruptcy

is set forth in 8553(a), which provides in pertinent part:
Except as ot herw se providedinthis sectionand
insections 362 and 363 of thistitle, thistitle
does not affect any right of acreditor to of fset
a nmutual debt owing by such creditor to the
debt or that arose before t he cormencenent of the
case under this title against a clai mof such
credi tor agai nst the debtor that arose before the
commencenent of the case...

The only requirenments for an of fset under Section 553 are: (1) the

debts and cl ai ms nmust be nutual, and (2) they nmust be pre-petition. |n

re Braniff Airways, Inc., 42 B.R 443, 447 (Bankr. N. D. Texas, 1984).

Acreditor may not of fset its prepetition clains agai nst a debt owed to



debt or which came i nto exi stence after thefiling of the petition.

Cooper-Jarrett, Inc. v. Central Transport, Inc ., 726 F.2d 93, 96 (3rd

Gr. 1984); Westi nghouse Electric Corp. v. Fidelity & Deposit Co., 63

B.R 18, 20 (E.D. Pa. 1986).

Acreditor'sright tooffset a debt my be asserted i n bankruptcy
even though at thetime the petitionis filedthe debt is absolutely
owi ng but not presently due, or where adefiniteliability has accrued

but is as yet unliquidated. Matter of Matthi eson, 63 B.R 56, 59 (D.

M nn. 1986). "Where an obligation exists prior to bankruptcy, it is
irrel evant that the exact anount of liability will not be determ ned
until after the bankruptcy petition was filed." 1d.

Al t hough t he exact anmount debt ors woul d receive i n deficiency
payment s was not known prior tothe filing of their petition, ASCS s
obligationto nmake t hese paynents cl early accrued before the petition
was filed. Therefore, CCChas theright to offset the 1986 defi ci ency
payment s agai nst the ampunts still owed it by debtors. See, |d.

Debtors' voi dabl e preference argunent is inapplicableinthis
case. Several courts have hel d that t he voi dabl e pref erence provi si ons
of 8547 are i nappli cabl e when an of f set has been ef f ect ed under 8§553.

See, In re Brooks Farns, supra at 372-3, and cases cited therein.

| TISORDEREDthat the United States' notionto effect offset is
GRANTED.
| T 1S FURTHER ORDERED t hat debtors' mption to rel ease funds
i s DENI ED.



/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Sept enber 8, 1987




