UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re
I n Bankr uptcy
LLOYD M SHO
No. 94-30857
Debt or .

STATE BANK OF JERSEVYVI LLE,
Plaintiff,
V. Adversary No. 94-3088

LLOYD M SHO,

N N N N N N N N N N N N N N N

Def endant .

OPI NI ON

Before the Court is the conplaint of Plaintiff, which asks the
Court to declare Debtor's debt to Plaintiff nondi schargeabl e inthese
proceedi ngs pursuant to 8 523(a)(2)(B) of the Bankruptcy Code.

I n June 1993, Debt or sought to borrowthe sumof $1, 000. 00 from
Plaintiff. Debtor conpleted and signed a credit application, which
showed asset s i ncl udi ng an aut onobi |l e, stock and a checki ng account.
Debt or pl aced no val ue on any of the assets. Liabilities were al so shown
onthe credit application, including an autonobileloan and a Vi sa credit
card. The credit application al so showed a nonthly t ake-hone sal ary of
$2, 954. 00.

Plaintiff | oaned Debt or t he sumof $1, 000.00 on athirty-day note
with astatedinterest rate of 8per annum The | oan was paidin full
by Debtor |less than a week after the | oan was made.

I n October 1993, Debtor sought to borrow $16,371.67 from

Plaintiff. Representatives of Plaintiff were unable to | ocate a



correspondi ng credit application, althoughthey arerelatively certain
t hat one had been conpl et ed but they do not knowwhat was contai ned in
t he supposed statenment. The | oan was made; its termwas t hree years at
an annual rate of interest of 846w th nonthly payments of $516. 71.
James Range, Seni or Vi ce-President of Plaintiff, handl ed the | oan and
testifiedthat Debtor did not advi se hi mof any changes in his financi al
status at thetinetheloan was made. Paynments onthis | oan were nmade in
a timely fashion.

| n February 1994, Debtor again sought to borrow funds from
Plaintiff and submtted a signed credit application. The credit
application, which no one adm ts preparing but which was signed by
Debtor, contains nolisting of assets andliabilities, whichPlaintiff
interpreted to nean that there was no material change in Debtor's
financial circunmstances since the nore detailed credit application
submttedin June 1993. Debtor's salary is shown as havi ng renai ned t he
same t hroughout the rel evant tine period. Said|oan was made i nthe sum
of $5,250.00, withinterest at arate of 8%oper annum Sai d | oan was
paid in its entirety approximately ten days after it was made.

On June 8, 1994, a 30-day note was taken out for $9, 000. 00. A
credit application substantially identical to the one submtted in
February 1994, which contained nolisting of assetsandliabilities, was
signed and submtted. Again, no one adnmts to preparing the credit
application. A paynment of $5,000.00 was nade on July 5, 1994.

On t hat sane day, Debt or made a request for an additional | oan,
whi ch i s the subj ect matter of these proceedings. Said|oanwas inthe
anount of $16, 291. 55 and was t o be a consol i dation | oan, consolidating
anmount s whi ch remai ned due and owi ng fromt he Cct ober 1993 | oan and t he

June 1994 | oan. Acredit application substantially simlar to that
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submtted in the previous two transacti on was subm tted by Debtor to
Plaintiff. Again, nooneadmts having preparedthe credit application;
and, again, it showed nolisting of assets and liabilities. 1t did,
however, show Debtor's sal ary as havi ng renmai ned t he sane. The | oan was
made; it was for athree-year term with nmonthly paynents of $516. 71 and
withaninterest rate of 8.513%per annum One paynent was made on sai d
note before Debtor filed for bankruptcy.

As not ed above, Plaintiff's conpl ai nt agai nst Debt or was br ought
pursuant to 8 523(a)(2)(B) of the Bankruptcy Code, whi ch provi des as
fol |l ows:

(a) Adischarge under section 727...0of thistitle does
not di scharge an individual debtor from any debt-

(2) for noney, property, services, or an
ext ensi on, renewal, or refinancing of credit, to
t he extent obtained by-
(B) use of a statenment in writing-
(i) that is materially false;

(ii) respectingthe debtor's...financial
condi tion;

(ii1)on which the creditor to whomthe
debt or i s Iiablefor such noney, property,
services, or credit reasonably relied; and

(iv) that the debtor caused to be nade or
published with intent to deceive(.)

To prevail on a conpl ai nt under § 523(a)(2)(B), aplaintiff nust
prove (1) that the debtor made a statement in witing; (2) that the
statement was materially fal se; (3) that the statenment concernedthe
debtor's financial condition; (4) that in nmakingthis m srepresentation,
t he debtor had an intent to deceive the creditor; and (5) that the
plaintiff actually and reasonably relied uponthe m srepresentation. |n

re Bogstad, 779 F. 2d 370, 372 (7th Cir. 1985). Intent to deceive can be



f ound when a debt or has seen a fi nanci al statenent and knows or shoul d

know of its falsity. Inre Coughlin, 27 B.R 632, 636 (1st Cir. BAP

1983). However, inaccuracies on afinancial statenent do not render an
obl i gati on nondi schar geabl e i n bankruptcy, even assum ng t he st at enent
was materially false, if thecreditor's reliance onthe statenent was
nei t her substantial nor asignificant factor inits decisionto extend

credit. In re Kubinski, 71 B.R 267 (N.D. IIl. 1987).

The party seeking to establish an exception to di scharge bears

t he burden of proof. Inre Martin, 698 F. 2d 883, 887 (7th Cir. 1983).

The U. S. Suprenme Court has hel dthat the requisite burden of proof for
est abl i shi ng an exception to di scharge i s preponderance of the evi dence.

Grogan v. Garner, 498 U. S. 279, 286-287 (1991).

Plaintiff falls short of provingits case in several respects.
First, Plaintiff asserts that the credit application for the subject | oan
is materially falseinthat it fails to set forth the nunerous and
substantial liabilities which Debtor incurred between the tinme of
conpleting his first, detailedcredit applicationin June 1993 and t he
time of the subj ect | oan, being July 1994. Plaintiff arguesthat its
policy was to presune that if a portion of the credit application was
| eft bl ank, thenthere were no materi al changes i n Debt or' s fi nanci al
conditionsincethetine anore detailedcredit application had been
subm tted. The Court is unable to conclude that this presumptionis
firmy based either infact or inlaw. Certainlythe Plaintiff isthe
nor e sophi sticated party i nthese proceedi ngs; accordingly, it woul d be
i ncunbent upon Plaintiff toarticulate the fact that it i ntendedto nake
such a presunption until or unl ess Debt or provided addi ti onal rel evant
facts. There was no testinony that Plaintiff nade Debtor aware of its

I ntent to nmake such a presunption, nor was evi dence present ed t hat Debt or
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understood that Plaintiff woul d nake such a presunpti on. Moreover, there
is nolegal basis of whichthe Court is aware whichallows Plaintiff to
unilaterally make this presunption. For these reasons, the Court
concl udes that the July 1994 credit applicati onwas not materially fal se.

Second, while it is disputedwhich party conpl eted the subject
credit application, it is undisputedthat Debtor sawt he applicati on and
signedit. It is not clear, however, that Debtor i ntended to decei ve
Plaintiff with the credit application. Plaintiff had a history of
accepting partially conpleted credit applications fromDebtor, then
maki ng t he requested | oan. Thi s happened at | east tw ce and per haps
threetimes withinthe year previous tothis transaction. Mrelikely
t han not, Debtor concl uded that the credit applications were perfunctory
i n nature and were not i nportant to Plaintiff in determ ning whether or
not to make a requested | oan. Such a conclusion would not be
unr easonabl e under these circunstances and, for that reason, the Court
finds that Plaintiff has failedto prove that Debtor i ntended to deceive
Plaintiff with the July 1994 credit application.

Finally, and nost decisively, thePlaintiff has failedto prove
reasonablereliance. It isclear tothe Court that the facts that (i)
Debt or had a hi story of paying notesinatinely manner, (ii) Debtor had
a steady streamof i ncone of al nost $3, 000. 00 per nonth, and (iii) Debtor
was a Roman Cat holic priest, were nuch nore inportant to Plaintiff in
maki ng t he deci sion to | end Debt or the subj ect funds than rel i ance upon
a partially conpleted credit application. This finding is further
supported by the fact that Plaintiff failedto obtainacredit report in
order toverify theinformation contained (or not contained) inthe July
1994 credit application. If Plaintiff had obtainedacredit report, it

woul d have | earned that Debtor's liabilities hadincreased substantially
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since the date of hisfirst, nore conplete, credit applicationin June
1993.

For t he reasons set forth above, the debt which constitutes the
subj ect matter of Plaintiff's conpl ai nt agai nst Debt or pursuant to 11
U.S.C. 8 523(a)(2)(B) is dischargeable in these proceedi ngs.

This Qpinionis to serve as Fi ndi ngs of Fact and Concl usi ons of
Law pursuant to Rule 7052 of the Rules of Bankruptcy Procedure.

See witten Order.

ENTERED: January 9, 1995

/'s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



UNI TED STATES BANKRUPTCY COURT
SOUTHERN DI STRI CT OF ILLINO S

In Re )
) I n Bankr uptcy
LLOYD M SHO )
) No. 94-30857
Debt or . )
)
STATE BANK OF JERSEVYVI LLE, )
)
Plaintiff, )
)
V. ) Adversary No. 94-3088
)
LLOYD M SHQ, )
)
Def endant .
ORDER

For the reasons set forth in an Opinion entered this day,

| T 1S THEREFORE ORDERED t hat t he debt whi ch constitutes the
subj ect matter of Plaintiff's conpl ai nt agai nst Debtor pursuant to 11
U S.C. §523(a)(2)(B) be and i s hereby decl ared di schargeabl e i n these
proceedi ngs.

ENTERED: January 9, 1995

/ s/ LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE



