I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7
DALE F. MOLER, d/b/a )

Sims optic, West, No. BK 92-41163

Debt or(s),

DALE F. MOLER, d/b/a )
Sins optics, West,

N’ N N’ N’ N N N’ N N N N’

Plaintiff,
V.
NONI LCO CORPORATI ON, )
Def endant .

OPI NI ON AND ORDER

Debtor, Dal e Moler, has filedanotionto avoidthe judicial lien
of Nonilco Corporation ("Nonilco") on real property used as the
debtor' s resi dence. The debtor asserts that Nonilco' s |ien may be
avoi ded under 11 U. S. C. §522(f) (1) as inpairing a homestead exenpti on
t o whi ch he woul d ot herwi se be entitled. The debtor further contends
that Nonilco'slienisvoidinthat Nonilco' s menorandumof judgnent
was recorded fol | owi ng the debtor's bankruptcy filinginviolation of
the automatic stay of 11 U . S.C. § 362(a).

The facts are undi sputed. Nonil co obtai ned a j udgnent agai nst t he
debt or i n August 1992 and, on Sept enber 10, 1992, numil ed a copy of t he
judgnent tothe WIIiamson County Recorder of Deeds. On Septenber 11,
1992, the debtor filed his Chapter 7 bankruptcy petition. The
W liamson County Recorder of Deeds, upon receipt of Nonilco's

judgnment, recorded it on Septenber 14, 1992.



The threshol d i ssue of whether alien exists depends on the scope
of the automati c stay and whet her the recordi ng of Nonil co's judgnent
by the W1l ianson County Recorder of Deeds was voi d as a vi ol ati on of
the stay. Under 8§ 362(a)(5), the filing of a bankruptcy petition
operates as a stay of
(5) any act to create, perfect, or enforce
agai nst property of the debtor any liento the
extent that suchlien secures aclaimthat arose
before the commencenent of the case

11 U.S.C. § 362(a)(5).?

Noni | co asserts that sinceits action of mailingthe judgnment to
t he Recorder of Deeds occurred prior to bankruptcy, there was no
violation of the stay anditslienisvalid. However, thelllinois
statute governing judicial liens provides that ajudgment isalienon
real estate "only fromthe tinme a transcript, certified copy or
menor andumof the judgnent isfiledinthe office of therecorder in
the county inwhichthereal estateislocated.” Ill. Rev. Stat. ch.
110, par. 12-101 (1991) (enphasi s added). Thus, under the terns of the
statute, it isthe actual filing of the nenorandumof judgnment by t he

recorder that creates thelien, not the mailing of such menorandumto

therecorder's officetobefiled. Gl WIIl Supply Co. v. Wckwire, 52

"Property of the debtor" includes exenpt property and property
acquired after the date of the bankruptcy filing. 2 Collier on
Bankruptcy, § 362.04[5], at 362-42 (15th ed. 1992).

While, as explained in this Court's decision in In re Cerniglia, 137
B.R 722, 726 (Bankr. S.D. Ill. 1992), a judgnment |ien does not
attach to a debtor's homestead interest under Illinois law, it would
attach to the debtor's interest in property accruing after
bankruptcy, including any appreciation in value or equity that
accunul ates above the debtor's homestead anmount foll ow ng bankruptcy.
See id. at 724. Thus, 8 362(a)(5) applies in this case to preclude
the creation of a judicial lien on the debtor's property after his
bankruptcy filing.




F. Supp. 921 (E.D. Ill. 1943).

InWckwire, atranscript of judgnment was mailedtothecircuit
clerk for filing but was not endorsed by the clerk as "filed"” until the
j udgment creditor forwarded the appropriatefilingfee. Betweenthe
time the clerk received the docunent and thetinme he markedit fil ed,
theinterests of athirdparty hadintervened. |n decidingthat the
judgnent creditor'sliendidnot ariseunder Illinoislawuntil the
docunment was actually filed by the circuit clerk, the court cited
authority to the effect that

"Filing a paper . . . consists of placingit in
t he custody of the proper official . . . and
maki ng of t he proper endorsenent by the of ficer.
: The word carries with it the idea of
per manent preservation of the thing so delivered
and recei ved, that it may becone a part of the
public record. It is not synonymous with
deposited[.]"
ld. at 922.

The court concl uded that the judgment was filed and the |ien
created, not when the transcript of judgnent was mai |l ed by t he j udgnent
creditor or received inthe clerk's office, but when t he docunent
becanme "part of thefiles of theclerk's office"” by the court clerk
mar ki ng t he docunent filed. 1d. at 923. The court observed that a
contrary rule woul d unreasonably extend the constructive notice
function of public records, as prospective purchasers or creditors
searching the records woul d acquire no

notice of |iens arisingfromjudgnments that had been nerely mail ed f or

recording. 1d.?2

2Noni | co does not argue that the Illinois "mail box rule" (IlIl.
Rev. Stat. ch. 1, par. 1026(1)(1991)) applies so that its judgnment
woul d be deened filed on the date of mailing. While this provision



In this case, the debtor's bankruptcy filing occurred before
Nonil co's judgnment was placed of record to become a |ien on the
debtor's real estate. The automatic stay, havi ng i ntervened bet ween
Noni Il co's mail i ng of the judgnent and the actual filing of the judgnent
by the Recorder of Deeds, is effective agai nst the creation of the

judgment lienby filing. . Wlkey v. Chio Valley National Bank of

Henderson (Inre Baird), 55 B.R 316, 318 (Bankr. WD. Ky. 1985)

(al though writs of execution were obtained and deliveredto sheriff
prior to bankruptcy filing, sheriff's returns onthesewits, made
after the filing, were void as in violation of stay, so that no
perfected |liens arose agai nst debtors' property).

The Court finds that Nonilco's |lien, having been obtained in
violation of the automatic stay, is void and of no effect as a
charge upon the debtor's property.?3

I T 1S SO ORDERED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 18, 1993

has been invoked in situations involving the filing of papers before
the expiration of a period, the Court is aware of no case applying it
in a situation such as this, in which filing serves a notice function
to third parties searching public records.

3Because Nonilco's lien was void in its inception, it is
unnecessary to address the debtor's further contention that the lien
may be avoi ded under 8§ 522(f)(1).



