I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
RUDOLPH J. MORAVEC, )

No. BK 87-50424

N’ N’

Debt or (s) .

VEMORANDUM AND ORDER

W | ma Mason (creditor) obtained ajudgnment agai nst Rudol ph J.
Mor avec (debtor) on June 24, 1981, inthe Circuit Court of Madi son
County, Illinois. Ceditor duly recorded a nmenorandumof judgnment with
t he Recorder of Deeds Officein Madi son County onJuly 6, 1981. The
act of recordi ng the nenmorandum of judgnent created a lien on the
debtor's real estate in Madison County.?

On August 11, 1987, debtor filed a petition under chapter 7 of the
Bankruptcy Code. At thetimethe petitionwas filed, the creditor had
a forecl osure sal e pending. On June 15, 1989, the creditor filed a
notiontorequire sale of real estate. Thereafter, thetrusteefiled
an application to sell the sanme real property which rendered the
creditor's notiontorequire salenoot. Thetrustee allegedinhis
applicationthat the creditor had ajudgnment |ien agai nst the property
and that an offer to purchase the property, sufficient to pay the
judgnment lien, had been nmade.

Debt or opposed t he sal e al |l egi ng that t he creditor did not have
avalidjudgnent |ien because the judgnent was nore t han seven years

ol d and had not been revived. Creditor agreed under Illinoislawa

1111.Rev. Stat., ch. 110, §12-101 (1984).



judgment, not revived, expired after seven years. However,
creditor further argued t hat her judgnent remnai ned val i d because t he
automati c stay provi sion of the Bankruptcy Code restrai ned her from
enforcing her judgnment, and under Illinoislaw, thetine apartyis
restrainedis not considered part of the seven years. The issue before
the Court i s whether the judgnent entered June 24, 1981, renmins a
valid judgnent.

The i ssue to be resol vedis whol ly statutory, and the outcone i s
governed by I'11inois statutes on enforcenent of judgnments. Limtation
on enforcenent of Illinoisjudgmentsis providedat Ill.Rev. Stat., ch.
110, 812-108(a). Section 12-108(a) provides in pertinent part:

(a) Except as herein provided, no judgnent shal

be enforced after the expiration of 7 years from
thetime the sane i s rendered, except upon the
revival of the same by a proceedi ng provi ded by
Section 2-1601 of this Act; but real estate,
| evied upon withinthe 7 years, may be sold to

enforce the judgnment at any tine w thin one year
after the expiration of the 7 years.

I1l. Rev.Stat., ch. 110, 812-108(a)(1984)(enphasis added).
Furthernmore, section 12-101(d) provides:
A judgnment is not a lien on real estate for
| onger than 7 years fromthetineit is entered
or revived.
I1l.Rev.Stat., ch. 110, 812-101(d) (1989 suppl enent).
Sections 12-108(a) and 12-101(d) nust be read i n conjunctionwth
section 12-104 whi ch provi des a tol | i ng nechani smby whi ch a any peri od

of time aparty isrestrainedfromenforcing ajudgnent does not count

as part of the seven year period. Section 12-104 provides:

When the party in whose favor a judgnment is
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enteredis restrained, by injunction, or by stay
on appeal, or by the order of a court, or is
del ayed, on account of the death of the def endant
fromenforcenment of the judgnment, thetime he or
she is so restrained or del ayed shall not be
consi dered as any part of thetime nentionedin
Sections 12-101 or 12-108 of this Act.

Ill.Rev. Stat., ch. 110, 812-104(1984). Under Illinoislawit is clear
t hat a j udgnment may not be enforced or remainalienonreal estate,
absent revival of the judgnment, beyond seven years. However, if the
judgment creditor isrestrained duringthat seven year period from
col l ecting his judgnment, then the judgnment remai ns enforceabl e after
seven years for a period equal to the period of restraint.
Apetition filedunder Chapter 7 of the Bankruptcy Code oper at es

as an automati c stay of proceedi ngs agai nst the debtor. 11 U.S.C.
8362(a). Thelegislative history to section 362 di scusses the function
of the automatic stay.

The automatic stay is one of the fundanent al

debt or protections provi ded by the bankruptcy

laws. It gives the debtor a breathingspell from

his creditors. 1t stops all collectionefforts,

all harassnment, and all foreclosure actions. It

permts the debtor to attenpt a repaynment or

reorgani zation plan, or sinply to berelieved of

the financial pressures that drove himinto
bankr upt cy.

H. R. Rep. No. 95-595, 95th Cong., 1st Sess. pp.340-344 (1977),
reprintedinll U S.C 8362 (Bankruptcy Code, Rules & O ficial Forns,
Lawyers Edition 1989) (enphasi s added).
Section 362(a) |ists the proceedi ngs which are stayed by the
bankruptcy petition. Section 362(a)(2), (4) provides:
(a) Except as providedin subsection (b) of this

section, apetitionfiledunder section 301, 302,
or 303 of thistitle[11 USCS 8301, 302, or 303],
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or an applicationfiledunder section 5(a)(3) of
t he Securities Investor Protection Act of 1970
(15 U. S. C. 78eee(a)(3)) [15 USCs §78eee(a)(3)],
operates as a stay, applicabletoall entities,
of -
(2) the enforcement against the debtor
or agai nst property of the estate, of a
j udgnment obt ai ned bef ore t he conmencenent
of the case under this title [11 USCS
88101 et seq.];

(4) any act to create, perfect, aface
any |lien against property of the estate;

11 U.S.C. 8362(a)(2), (4). Clearly, the automatic stay hal ted any
action that creditor coul d have t aken agai nst the property. Sincethe
stay restrained creditor fromenforcing her judgnent, the period of
time the stay has beenin effect does not count as part of the seven
year peri od.

Debt or argues that the creditor is restrained pursuant to 11
U S. C 8362, unless he: (1) receives relief fromthe autonatic stay; or
(2) successfully prosecutes an obj ectionto discharge or a conplaint to
det erm ne di schargeability. Since both these proceedi ngs nust be
instituted wi thin 90 days, debtor argues that the | ongest peri od of
time creditor was restrai ned was 90 days. Debtor's argunent i s without
nmerit. The automatic stay of an act agai nst property of the estate
continues until such property is nolonger property of the estate. 11
U S.C. 8362(c)(1). Thereal estate in questionrenains property of the
estate, and therefore the stay remains in effect.

The j udgment was obt ai ned June 24, 1981. The automatic stay went
into effect on August 11, 1987, when the chapter 7 petitionwas fil ed.

The aut ormati ¢ stay restrai ned creditor fromenforcing her judgnent, and



t herefore the period of tine since August 11, 1987, does not count as
part of the seven years. Since creditor has been restrained, the seven
year period has not ran and the judgnment and lien remain valid.

It is the finding of the Court that Wl m Mason has a valid

judgnment lien. 1T 1S SO ORDERED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 10, 1989




