I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
RI CHARD C. MORRI S,

ROBERT E. MORRI S, No. BK 89-41056

N N’ N’ N

Debt or (s))

MEMORANDUM AND ORDER

This matter is before the Court onthe trustee's objectiontothe
honmest ead exenpti ons cl ai med by t he debtors, R chard and Robert Morris.
The Morrises, whose separate bankruptcy cases are being jointly
adm ni stered by this Court, each cl ai ma honest ead exenptioninthe
amount of $7,500 intheir respective residences. Recordtitletothe
residencesisinthenane of F.C Mrris &Sons, Inc. ("Mrris, Inc."),
a fam | y-owned corporation whichwas | egally dissolvedin1977. The
trust ee obj ects t hat no honest ead exenpti on nay be cl ai ned i n property
hel d i n the nane of a corporation. The debtors assert that, as owners
of the stock of the dissol ved corporation, they succeeded to ownership
of the corporate property upon di ssol ution and thus have aninterest in
the resi dences sufficient toqualify for ahonestead exenpti on under
Illinoislaw. Seelll.Rev.Stat., ch. 110, 712-901. The Court agrees
and, accordingly, finds that the debtors' honestead exenptions are
pr oper.

Prior to 1977, the debtors transferredtitle to their individual
residences to Morris, Inc., and had t he deeds recorded in the | ocal
real estate records. On Novenmber 21, 1977, Morris, Inc., an | owa

corporation, was involuntarily dissolved by the



| owa Secretary of State. No acti on has been taken t o have t he debt ors’
interestsinthe real estate determ ned. However, in their bankruptcy
petitions, the debtors each assert a 45. 5%i nterest inthe assets of
t he defunct corporation, subject totherights of its creditors and
m nority stockhol ders. The debtors cl ai mhonmest ead exenptions inthe
real estate previously conveyed to the corporation based on their
respective interests as stockhol ders of the corporation.
The Illinois exenption statute provides in pertinent part:

Every individual is entitled to an estate of

honest ead to t he extent in val ue of $7,500, in

the farmor | ot of I and and bui |l di ngs t her eon,

...owned or rightly possessed by |ease or

ot herwi se and occupied by him or her as a

resi dence...; and such honestead...is exenpt from

attachnent, judgnent, | evy or judgnment sal e for
t he paynment of his or her debts....

Il1l.Rev.Stat., ch. 110, Y12-901 (enphasi s added).

Il1linois courts have consistently held that the statutory phrase
"owned or rightly possessed by | ease or otherwi se" requires that a
debt or have titl e or sone ownershipinterest inpropertyinorder to

cl ai ma honmest ead exenption. DeMartini v. DeMartini, 385111. 128, 52

N. E. 2d 138 (1943); Sterling Savings and Loan Ass'nv. Schultz, 71
[11.App. 2d 94, 218 N. E. 2d 53 (1966). Wil e there nust be sone ri ght
or interest to whichthe honestead attaches, feesinpletitleis not
necessary, and t he honestead exenptionw || protect any estate in | and
t hat coul d be sei zed and sol d on executionwere it not occupi ed as a

residence. See 20 |.L.P., Honesteads, 830 (1956).

Here, the debtors' interest inthe property cl ai med as a honest ead

derives fromtheir status as sharehol ders of a di ssol ved corporati on.



I1'linois|awprovides that, upon di ssolution of acorporation, its
assets bel ong to t he shar ehol ders as tenants i n common, subject tothe
rights of creditors and the Il egal clains of third persons, and a
shar ehol der has theright to partici pate accordi ng to the nunber of his
shares i n the assets of the corporation renmai ni ng on di ssolution after

payment of its debts. Shute v. Chanbers, 142 |11 . App. 3d 948, 492 N. E.

2d 528 (1986); see 13 L.L.P. Corporations, 8640 (1955). The act of

di ssolution of a corporation works a change in the form of the
interests of its menbers by destroying the stock and substitutingthe
t hi ng whi ch the stock represented--the legal interest inthe property--

and | eaves the nmenbers to a division of this. Shute; see Levy v.

Liebling, 238 F.2d 505 (7th Cir. 1956). The change takes pl ace by
operation of law, andnolegal actionisrequiredto transfer ownership
of the net assets of the dissolved corporation. Shute.

In the present case, the debtors acquired an interest in the
property of Morris, Inc.--includingthe residences inwhichthey assert
a honest ead exenpti on--upon di ssol uti on of the corporationin 1977.
The trustee points out that there has beenno quiet title action or
ot her proceedingto vest titleinthe debtors. However, such an action
was not necessary to transfer ownershi p of corporate assetstothe
debtors, as their i nterest passed to themby operation of | aw. See
Shute. The trustee's assertionthat the debtors nmust have recordtitle
tothereal estatetocone withinthe exenptionstatuteis flawed, as
title, rights, andinterestsinreal property may exi st in persons
ot her than t hose shown by the records. See 73 C.J.S. Property, 831
(1983).



The debt ors each hol d undi vided i nterests as tenants in common in
t heir individual residences in proportiontothe percentage of stock
they held in the dissolved corporation, Muirris, Inc. It is well
established under Illinois |aw that the undivided interest of a

cotenant is sufficient to support aright of honestead. WKke Bros. v.

Garner, 179 111. 257, 53 N E 613 (1899); see Li ninger v. Hel penstell,
229 111, 369, 82 N.E. 306 (1907). Accordingly, the debtors are
entitledtothe homestead exenptionunder Ill.Rev. Stat., ch. 110, f12-

901, andthetrustee' s objectionto their clains of honestead nust be
overrul ed.

I T 1S ORDERED that the trustee's objection to the honestead
exenptions claimed by debtors i s OVERRULED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: June 21, 1990




