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MEMORANDUM AND ORDER

James R. Morrison, Il and PatriciaA. Mrrison (debtors) filed
a joint petitionunder chapter 7 of the Bankruptcy Code on Cct ober 27,
1987. The chapter 7 petitionlisted M. Mirrison' s occupation as an
att orney/ busi ness consul t ant.

Mel vi n Bal sters and Harol d Bal sters (Bal sters) each fil ed a proof
of claiminthe chapter 7 proceedi ng. Both proofs of claimall eged
debt or had been negl i gent in the performance of | egal services and due
to that negligence was | iableto each claimnt for onem|llion dollars.
Subsequently, on July 24, 1989, the Balsters filed an adversary
conpl ai nt which was based on the |egal malpractice claim The
adversary conpl ai nt request ed noney damages and denmanded a jury trial .
The i ssue this Court nust resolveis whether the Bal sters are entitled
to a jury trial.

The United St ates Suprene Court recently deci dedG anfi nanci era




v. Nordbergqg, u. S. 57 U . S.L.W 4898 (June

23, 1989). InGanfinancierathe Supreme Court held that the Seventh
Amendnent entitl es a person who has not subm tted a cl ai magai nst the
bankruptcy estate to a trial by jury, notw thstandi ng Congress’
designation of the action as a "core proceeding.” 57 U.S. L. W at 4899.

Granfinanci era di scussed Kat chen v. Landy, 382 U. S. 323 (1966),

whi ch i nvol ved an of fi cer of a bankrupt cor porati on who nmade paynents
fromcorporate funds wi t hi n four nont hs of bankruptcy on corporate
not es on whi ch he was an accommdati on maker. 57 U.S. L. W at 4904.
When t he corporate officer later fil ed cl ai ms agai nst t he bankruptcy
estate, the trustee counterclainmed that the paynents were preferences.
The Suprenme Court hel d that the bankruptcy court had jurisdictionto
order the corporate officer to surrender the preferences and that it
could rule onthe trustee's claimw thout accordi ng the corporate
officer a jury trial. 382 U S. at 327.

The Suprene Court in Katchen stated its decision turned on the
bankruptcy court's havi ng actual or constructive possessi on of the
bankruptcy estate, 1d., and its power and obligation to consider
obj ections by the trustee i n deci di ng whether to al |l owcl ai ns agai nst

the estate. 382 U. S. at 329-331. G anfinanciera approvingly cited

Katchen for the proposition that by presenting clains [in the
bankruptcy estate] respondents subjected thenselves to all the
consequences that attach to an appearance. 57 U.S.L.W at 4905,

footnote 14. G anfinanciera further stated "as Kat chen makes cl ear by

subm tting a cl ai magai nst t he bankruptcy estate, creditors subject

thenmselves to the court's equitable power to disallow those
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claims...ld.

In the present case the Bal sters each filed a proof of claim
agai nst the bankruptcy estate. Both cl ai ns were based on the debtor's
al |l eged | egal mal practice. Three days after filingtheir respective
proofs of claim the Bal sters fil ed an adversary conpl ai nt whi ch was
al so based on the | egal mal practice claim Follow ng the teachi ngs of

G anfinanciera and Katchen, by filingthe |l egal mal practice claim

agai nst the bankruptcy estate the Bal sters have submtted their clains
to t he bankruptcy court's equitablejurisdiction. Thus the Bal sters
are not entitled to a jury trial in this adversary proceedi ng.

| T 1S ORDERED that Melvin Bal sters and Harold Bal sters'
demand for a jury trial is STRI CKEN.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 16, 1989




