IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

and

DONALD M SAMSON,

I N RE: g
PHOENI X | NSURANCE COMPANY, g
Plaintiff, )
)
VS. ) NO. 95- CV-0467- PER
)
Debt or, )
)
)
)
)
)
)

Trust ee.

MEMORANDUM AND ORDER

RILEY, District Judge:

Before this Court i s an appeal froma May 1995 Or der entered by
Uni t ed St at es Bankrupt cy Judge Kenneth J. Meyers. O al argunent onthe
appeal was held on March 21, 1996 and the matter was taken under
advi senent. Phoeni x | nsurance Conpany nai nt ai ns t hat t he Bankr upt cy
Court erred by denyi ng Phoeni x' s notion to intervene and by approvi ng
t he settl enent agreenent and assi gnnment as proposed by t he Trust ee,
Donal d Samson. The Hami|ltons counter that the Bankruptcy Court
properly exercised its discretionin denying Phoeni x's notion for
i ntervention, and that the assi gnment of the cause of actiontothe
Ham | t ons by Sanson was i n t he best i nterest of the bankruptcy estate.

Jurisdiction over the appeal is proper, pursuant to FEDERAL RULE OF

BANKRUPTCY PROCEDURE 8001, 28 U.S.C. § 158(a) and 28 U.S.C. § 1334.



|. Standard of Review

Revi ewi ng courts nmust accept a bankruptcy court's findi ngs of fact
unl ess they are clearly erroneous. FEDERAL RULE OF BANKRUPTCY
PROCEDURE 8013. Concl usi ons of | aw, however, are governed by de novo

review Calder v. Canp G ove State Bank, 892 F. 2d 629, 631 (7th Grr.

1990), citing Inre Longardner & Assocs., Inc., 855 F. 2d 455, 459 (7th

Cir. 1988), cert. denied, 489 U.S. 1015 (1989).

1. Procedural History

New Era, Inc., filedits petition of bankruptcy under Chapter 11
of t he Bankrupt cy Code on Decenber 3, 1991.' Two years before NewEra
filed under Chapter 11, Howard Ham lton and Laura Ham |ton,
i ndi vidual | y and as owners of Magna Fab Conpani es, Inc., f/k/a Hamlton
Buehl e, Inc., d/b/a Magna Fab, Ltd. ("Hamltons"), filedsuit instate
court seekingto recover damages which they claimresulted fromafire
on prenm ses owned by them and | eased to New Era.

On February 5, 1992, the Hamltons filed a nmotion in the
bankruptcy case seeking relief fromthe automati c stay whi ch woul d
permt themto pursue their civil suit instate court agai nst New Era.?
The Bankruptcy Court entered a general formorder on February 21, 1992
granting the Ham I tons' request tolift the automatic stay after New

Era or other parties failed to file a tinmely response.

'Debtor's petition was converted to a Chapter 7 action.

2The Hami | tons based their request to lift the stay on: (1)
i nsurance coverage existed for the Ham lItons' claim (2) Debtor was
bei ng defended by counsel provided by Debtor's insurance conpany
(Phoeni x); and (3) the bankruptcy by the Debtor did not discharge the
i nsurance conpany fromits obligation to pay for any judgnent or
damages within the coverage of the policy of insurance.
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The petitionrequestedthat the stay beliftedinstate court to
determ ne the extent of insurance coverage. The order of the
Bankr upt cy Court was not specific.® The state court proceedi ngs went
forward, and i n August 1994 a jury rendered a verdict. Follow ng post -
trial notions, judgnment was ent ered agai nst New Era on Cct ober 14, 1994
in the sum of $2,303,974.4

On August 5, 1994, a separate conpl ai nt seeki ng a decl aratory
j udgment was fil ed by Phoeni x which is presently before this Court (94-
CV-569). Therein, Phoeni x seeks a determ nation of its rights (as New
Era's insurer). Phoenix maintains that it has no duty to defend or
indermify New Era in the state court action.>®

On March 9, 1995, Donal d Sanson fil ed an applicationto approve
the settl enent agreenent and assi gnnment. Sanson sought | eave of the
Bankruptcy Court toassigntothe Ham Itons all rights NewEra nay have
agai nst Phoeni x under the policy of insurance. NewEra's assi gnment of
the claimincludes not only the claimfor indemity but al so any

further claimthat nmay accrueto NewEra for the all eged "bad faith" by

3A separate appeal is being pursued currently in the instant
bankruptcy case in this Court, 94-CV-893. The issue before the Court
i s whether the excess ampunt of $1.3 million is void because the
automatic stay was supposed to have been |lifted only to the extent of
t he avail abl e i nsurance proceeds.

“Appel | ant was permitted to supplenment the record by submtting

a copy of the Rule 23 Order of the Appellate Court of Illinois, Fifth
District, granting the plaintiffs notion to dism ss the appeal for
noot ness. Appeal to the Illinois Suprene Court remains a

possi bility.

SAn Order by this Court on Septenber 27, 1995, stayed the
decl aratory judgnment action pending final resolution of the state
court garnishnment proceeding.



Phoeni x for failing to settle the action prior to entry of the
j udgnent .

On March 29, 1995, Phoenix filed an applicationtointervene as
an interested party inthe bankruptcy case. Phoenix also filed an
objectiontothe Trustee' s application of approval of the settl enent
bet ween New Era and t he Ham | t ons (i ncl udi ng assi gnnent of the al |l eged
"bad faith" claim. Judge Meyers held a hearing on April 19, 1995 on
t hese noti ons. ® Judge Meyers' May 4, 1995 order deni ed Phoeni x' s noti on
to i ntervene and approved t he settl enent agreenent and assi gnment
bet ween New Era and the Ham I tons. It is fromthat order that Phoeni x
appeal s.

I11. Anal ysi s

A. Motion to | ntervene

Judge Meyers deni ed Phoeni x's notiontointervene. (Transcript,
p. 15.) Phoenix di sputes this ruling and relies onFEDERAL RULE OF
BANKRUPTCY PROCEDURE 2018(a), whi ch provi des a sui tabl e avenue for
intervention by an"interested entity"” for "cause shown." Phoeni x
mai nt ai ns t hat Judge Meyers erred because Phoeni x denonstrated t hat:
(1) it was aninterested party inthe bankruptcy proceedings; (2) it
has an econonmic i nterest at stake; and (3) theinterest at stake woul d
not be adequately protected by others. This three-prongtest has not
been clearly met by Phoeni x.
Evenif these three prongs are net, interventionis not autonatic.

"Perm ssiveintervention under Rul e 2018(a) may be perm tted upon a

6This Court has carefully reviewed the April 19, 1995 heari ng

transcript ("Transcript").



showi ng of cause.” Inre Public Service Co. of NewHanpshire, 88 B.R

546, 551 (Bankr. D.N. H. 1988) (enphasi s added). No other cause has
been shown by Phoeni x. Phoeni x' s interest is confinedto elimnating
exposure to a potential "bad faith" clai mwhich is best pursued at
ot her | ocations beyond the bankruptcy court.

At best, Phoeni x may have an indirect i nterest inthe bankruptcy
proceedi ngs. Phoeni x has an i ndirect econonmi c i nterest to protect
whi ch i s specul ative, since apotential "bad faith" clai mhas yet to be
filed. The Court finds that the Bankruptcy Court's mssion is
protecting the bankrupt estate, not Phoeni x. Phoeni x's early
reservation of rights and pendi ng decl aratory judgnment acti on suggest
that there are protections avail abl e beyond t he bankruptcy acti on.
Furthernore, the Bankruptcy Court's discretionary denial of
i ntervention neans that Phoenix "... is not | egally bound or prejudi ced

by any judgnent that m ght be enteredinthe case.” Brotherhood of

R R Trainmen v. Baltinore & OR Co., 331 U. S. 519, 524 (1947).
Phoeni x will have its day in court should a "bad faith" clai mbe
brought by the Hamiltons to protect its interests.

Furthernmore, Judge Meyers consi dered countervailing factors
i ncluding, "... undue del ay or prejudicetothe original parties." |n

re Public Service Co., 88 B.R at 551, See Transcript, p. 11.

Phoeni x' s argunent about judi ci al econony does not sway thi s Court.
Thi s Court hereby AFFI RMS t he rul i ng by t he Bankruptcy Court which
deni ed Phoeni x's motion to intervene.

B. Settlenment Agreenent and Assi gnnent

The second i ssue Phoeni x rai ses i s that the Bankruptcy Court erred
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i napproving the settl enment agreenent and assi gnnent as sought by t he
Trustee. Even thoughintervention was deni ed, the appropri at eness of
t he assi gnnment recei ved t he Bankruptcy Court's attention. A cause of
action seeking recovery of the excess judgnent bel onged t o New Er a.
Wth New Era in bankruptcy, the cause of action rests with the

Bankruptcy Trustee. Shearson Lehman Hutton, Inc. v. Waggoner, 944 F. 2d

114, 118 (2nd Cir. 1991).

The Trust ee has three options regardi ng the potential "bad faith"
claim The Trustee coul d el ect to pursue Phoeni x on the cl ai m assign
the claimto soneone el se to pursue, or abandon the cl ai munder 11
U S.C. §554. Thelast of these options woul d not extingui sh the claim
i nasnmuch as the Ham |t ons coul d obt ai n an assi gnnent fromt he Debt or

and pursuetheclaim Seelnre WIson, 94 B.R 886 (Bankr. E.D. Va.

1989).
Not hing will prevent Phoenix fromfiling a notion to stay a

pr oceedi ng shoul d the Hami I tons fil e an "i nm nent bad faith" claim
until the declaratory judgnent is resolved. This still |eaves
unr esol ved t he nost provocati ve i ssue not ed by Phoeni x. Phoeni x urges
this Court tofirst reachthis matter as rai sed by NewEra i n 94- CV- 893
before ruling here.

This Court has reviewed these related argunents, cases and
consi dered oral argunment onthe nerits thereof beforereachingits
ruling here. The universe of parties and interests that a Bankruptcy
Court nmust protect are circunmscribed. That is, thetrial court nust

| ook to protect the primary i nterests of the bankruptcy estate. This

i's precisely what the Bankruptcy Court has done to date. The Court

6



AFFI RMS t he Bankruptcy Court's deci sionto approve the settl enent

agreenment and assignnment as sought by the Trustee.

| V. Concl usi on

The ruling of the United States Bankruptcy Court denying
Appellant's notiontointervene and approvi ng t he settl ement agreenent
and assi gnment proposed by the Trustee is hereby AFFI RVED.

I T 1S SO ORDERED

DATED this 27th day of March, 1996.

/'s/ PAUL E. RILEY
United States District Judge



