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VEMORANDUM AND ORDER

After the First National Bank of Robi nson ("Bank™) filedits proof
of claimas creditor inthe Chapter 11 proceedings of T.R Paris &
Fam |y, Inc., and Theodore and Sandra Paris ("debtors"”), the debtors
commenced an adver sary proceedi ng agai nst t he Bank, seeki ng danages for
t he Bank' s al | eged wongful actsinfailingtorenewletters of credit
to debtors' suppliers andin exercisingcontrol over debtors' busi ness
affairs. Theissue beforethis Court i s whether debtors have a ri ght
tojurytrial ontheir conplaint and, if so, whether the bankruptcy
court should conduct such jury trial.

Debt ors' second anmended conpl ai nt for danages cont ai ns si x counts
setting forth alternative bases for relief for damages resulting from

t he Bank's all eged actions regarding a financing



arrangenent between t he Bank and debtors. The conpl ai nt al | eges t hat
at various tinmes since 1982, plaintiff TR Paris &Fam |y, Inc., which
was intheretail variety store busi ness, borrowed noney on a denand
note basis fromthe Bank. Plaintiffs Theodore and Sandra Paris
personal | y guar ant eed t hese denmand notes. 1In addition, since Septenber
1982 t he Bank maintained aline of credit with T.R Paris &Fam |y,
Inc., byissuingletters of credit to various suppliers. The debtors
al | ege that the Bank, beginning in July 1985, failed to renewthe
letters of credit to debtors' suppliers w thout providingnoticeto
debt ors t hat t he Bank i nt ended to cancel such letters of credit. The
conpl aint further all eges that the Bank, throughits officers, demanded
t hat debtors close certain of its storeswiththreats to call all
debt ors' demand notes due and payabl e.

Counts | and Il of debtors' conpl aint all ege that the Bank, in
failingtorenewthe letters of credit without notice of their intent
to cancel them breached its duty of good faith inplied under the
Uni form Comrercial Code and the parties' financing contracts,
respectively. Count Ill contains aclai mof fraudul ent representati on
by the Bank i nthreateningto call debtors' demand notes, whil e Count
| V al |l eges that such threats constitutedduress. Finally, Count V
al l eges that the Bank intentionally interfered with debtors' business,
and Count VI al |l eges that the Bank breached its fiduciary duty owingto
debt ors by reason of the Bank's control over and interference in
debt ors' busi ness. By their conpl ai nt, debtors seek bot h conpensat ory
and punitive damages fromthe Bank.

Prior tothe filing of debtor's conplaint, theBank filedits
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proof of claimindebtors' Chapter 11 proceedi ng. The Bank's claimis
based on three demand notes of the corporate debtor that were
guar ant eed by t he i ndi vi dual debtors. Debtors' conpl aint contains no
all egation challenging the validity of the notes or the personal
guar anti es and makes no obj ection or reference to t he Bank's proof of
claim As noted, debtors have requested a jury trial on their
conpl aint, which the Bank opposes.

Whet her thereisaright toajurytrial inproceedings beforethe
bankruptcy court and, if so, whether suchtrial nmay be conduct ed by t he
bankruptcy court are questions that have been nmuch debat ed si nce t he
Supreme Court determ ned that the bankruptcy court's jurisdictional
grant i nthe Bankruptcy Ref ormAct of 1978 was unconstitutional. ( See

Nor t hern Pi pel i ne Construction Co. v. Marat hon Pi peline Co., 458 U. S.

50, 102 S. Ct. 2858, 73 L. Ed. 2d 598 (1983) ( Marat hon)) and Congr ess
attempted to renedy the constitutional defects of the Act inthe 1984
anendnent s ( Bankr upt cy Anendnent s and Feder al Judgeshi p Act of 1984).
A brief overview of the history of jury trials in bankruptcy
proceedi ngs i s necessary tothis Court's analysis of theright tojury
trial in the present case.

Prior tothe 1978 Act there was no general right tojurytrial in
t he bankruptcy court as to matters com ng wi t hinthe bankruptcy court's

sumary, or equitable, jurisdiction. See Katchenv. Landy, 382 U S.

323, 86 S.Ct. 467, 15 L. Ed. 2d 391 (1966). In 1978, inan attenpt to
resol ve the probl ens of the di stinction between sunmary and pl enary
jurisdiction, Congress granted bankruptcy courts conprehensive

jurisdictionover all controversies arising out of bankruptcy cases
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(see 28 U. S.C. 81471(c)) and provided that the statutory right tojury
trial that presently existedin bankruptcy case woul d renai n unaff ect ed
(28 U.S.C. 81480). (Omtted pursuant to Pub. L. 98-353, July 10,
1984).

I n 1982, the Suprene Court held inMrathonthat the granting of
Articlelll powers to the bankruptcy courts was an unconstituti onal
del egation of Articlelll powers. Inalist of powerstraditionally
reserved for Article Ill courts, the Suprene Court noted that
bankr upt cy courts had been granted theright toholdjurytrials. An
Emer gency Rul e of Reference, adopted by the district courts inresponse
t o Mar at hon, specifically prohibited bankruptcy judges fromconducti ng
jury trials. Subsequently, in August 1983, t he new Bankruptcy Rul es
promul gat ed by t he Suprenme Court becane effective. Rule 9015 of the
Bankruptcy Rul es provided that issues "triable of right by jury
shall...be by jury" and set forth detail ed provisions for bankruptcy
judges in conductingjurytrials. 1n 1987, follow ng repeal of section
1480 by t he 1984 anendnent s, Rul e 9015 was abrogat ed wi t h t he comment
that a simlar rule could be adopted if a court of appeals or the
Suprenme court were to define aright to jury trial in bankruptcy
matters. See Bankr. Rule 9015, advisory committee note (1987).

The Bankruptcy Amendnents and Federal Judgeshi p Act of 1984,
enacted in July 1984, set forth ajurisdictional scheme di stingui shing
bet ween "core" proceedi ngs, i n whi ch bankruptcy judges may enter final
j udgnent, and "noncore" or rel ated proceedi ngs, i nwhi ch bankruptcy
j udges nust submt proposed fi ndi ngs of fact and concl usi ons of lawto

the district court for entry of judgnent after de novo revi ew of
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matters to which there has been an obj ection. See 28 U. S. C. 8157. The
1984 anendnents were silent on the authority of bankruptcy courtsto
conduct jury trials in bankruptcy cases and proceedi ngs. Section
1411(a) of Title 28 provided nerely that "this chapter andtitle 11 do
not affect any right totrial by jury that an individual has under
appl i cabl e nonbankruptcy law with regard to a personal injury or
wrongful death tort claim"” 28 U. S. C. 81411(a). Section 157(5)
di rect ed:

The district court shall order that personal

injury tort and wongful death cl ai ns shall be

triedinthedistrict court....28 U S.C. section

157(5) .

The cat egori zati on of clai ms as "core" or "noncore" has becone
significant in many deci sions concerni ng the powers of bankruptcy
courts and the right to jury trial in bankruptcy proceedings. 1In
det erm ni ng whether aright tojury trial exists, some courts have
taken the viewthat jury trials are not permttedin core proceedings,
reasoni ng t hat such proceedi ngs resenmbl e sunmary juri sdi ction case

under t he ol d bankruptcy act inwhichtherewas noright tojurytrial.

Inre dobal International A rways Corp., 81 B.R 541 (WD. M. 1988).

As stated inlnre |l.A Durbin, Inc., 62 B.R 139, 145 (S.D. Fl a.
1986), these courts hold that

a core proceeding is aproceeding created by the
bankr upt cy code and si nce bankruptcy i s equitabl e
in nature, all core proceedings are also
equi tabl e. Under the 7th anmendnent, thereis no
right toatrial by juryinacourt of equity,
therefore, thereisnoright totrial byjuryin
core proceedings. (Citations omtted.)

Courts adopting the core/ noncore approachtojurytrialsrely on



t he pre-Marat hon case of Kat chen v. Landy, i n which the Suprenme Court

rul ed that there was noright tojury trial inapreference action
brought by the trustee against a creditor that had filed a claim
agai nst t he bankruptcy estate. The Katchen court, acknow edgi ng t hat
boththe creditor's clai mand t he preference acti on woul d constitute
| egal actions triable beforeajuryif brought i na non-bankruptcy
context, held that such i ssues arising as part of the process of
al | owmance and di sal |l owance of clains were triable in equity, as
bankruptcy | awconverted the "creditor's | egal clai minto an equitable
claimtoaproratashare of theres[,]" which coul d not be determ ned
until theissue of preference was resol ved. Katchen, 382 U. S. at 336;

see alsolnre Beugen, 81 B.R 994 (Bankr. N.D. Cal. 1988). Sincethe

determ nation of an objection to the creditor's claimwas in the
mai nstreamof t he bankruptcy process enact ed by Congress under its
power "to establish uniforml|aws on the subject of bankruptcy”
(Katchen, 382 U. S. at 336), this determ nati on was properly placedin
t he bankruptcy court. Thus, pursuant toKatchen, courts have hel d t hat
wher e Congr ess has i ncor porat ed a cause of actionin whichthere would
otherwise bearight totrial by juryintothe bankruptcy code as a
core proceedi ng, Congress may properly commt such action to a
speci alized court of equity, whereit would be triedw thout ajury.

Seelnre Visidata, 84 B.R 673 (Bankr. N.D. Cal. 1988): preference

action; In re Smth, 84 B.R 175 (Bankr. D. Ariz. 1988):

di schargeability action; see al so Matter of Honeyconb, Inc., 72 B. R

371 (Bankr. S.D. N. Y. 1987): preference and wongful setoff action

asserted as counterclaim



Ot her courts consideringtheright tojury trial inbankruptcy
proceedi ngs have taken t he position that the type of forumchosen as
the arenafor litigationis not dispositive onthe question of whet her
aright tojury trial exists. These courts hold that the Seventh
Amendnent right tojury trial depends not on the character of the
overal | action but on the nature of the issues to be tried. See

Anmerican Universal Insurance co. v. Pugh, 821 F.2d 1352 (9th Cir.

1987); Inre d obe Parcel Service, Inc., 75B. R 381 (E.D. Pa. 1987);

Inre Rodgers & Sons, Inc., 48 B.R 683 (Bankr. E.D. Ckla. 1985). In

deciding entitlenent tojurytrials under this view three factors nust
be exam ned to determ ne t he nature of the clai mas | egal or equitabl e:
first, the customary treatnent of the claimprior tothe nerger of | aw
and equity; second, the nature of the renedy sought; and, third, the

practical abilitiesandlimtations of juries. Ross v. Bernhard, 396

U.S. 531, 90 S.Ct. 733, 24 L.Ed. 2d 729 (1970); Anerican Universal

| nsurance Co.

I nthe instant case, debtors' action for danages agai nst t he Bank
contains | egal clainms that woul d ordinarily be subject totrial by
jury. Tothe extent the various counts of debtors' conplaint all ege
causes of action upon which relief my be granted,!they set forth
common- | awtype cl ai ns soundingincontract (Counts |l andl11), fraud

(Count 11l), andtort (Counts 1V, V, and VI) astowhichtheright to

The Bank's notionto di sm ss debtors' second anended conpl ai nt for
failuretostate aclaimfor whichrelief may be grantedis currently
pendi ng before the Court. Consequently, the Court expresses no opi ni on
as to whether the various clains alleged by debtor's conpl aint
constitute recogni zed causes of action under Illinois |aw.

7



jury trial is preserved by the Seventh Amrendnent. See In Re d ove

Parcel Service, Inc.: breach of contract, negligence, and breach of

fiduciary duty clains aretriableat law, Inre Frantz, 82 B. R 835

(Bankr. S.D. Tex. 1988): right tojury trial onfraudissue. Wth
regard to the second factor, debtors' conpl aint clearly seeks al egal
remedy of noney damages rat her t han an equi t abl e one. Each count of
debtors' conpl ai nt contai ns a specific prayer for conpensatory and
punitive damages for injuries resulting fromthe Bank's all eged
actions. Finally, astothethirdcriterion, the Court perceives no
reason why trial of this case woul d be beyond the practical abilities
and limtations of an average jury. Thus, under the |law equity
approach of determningtheright tojurytrial inactions brought in
a bankruptcy proceedi ng, debtors would beentitledtoajurytrial on

t heir conpl ai nt against the Bank. Cf. Inre G obe Parcel Service,

Inc.: right tojurytrial inbankruptcy trustee's action agai nst bank
and casi no seeki ng nonet ary damages for negli gence, breach of fiduciary
duty, conversion, and breach of contract.

Inits notion opposing debtors' jury trial demand, the Bank urges
the Court tofollowthe core/ noncore approach to determ ningtheright
tojury trial in bankruptcy and asserts that, under this approach,
there woul d be noright tojury trial because debtors' conplaint is a

count ercl ai mand t hus a core proceedi ng under 28 U. S. C. 8157(b)(2)(CO.

The Bank notes that the case of Inre 3 obe Parcel Service, Inc., upon
whi ch debtors rely, invol ved a noncor e proceedi ng agai nst parties that
wer e not otherwi se i nvol ved i nthe bankruptcy proceedi ng. The Bank

mai nt ai ns t hat the Court should foll owthe reasoni ng of Katchen v.
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Landy and hol d that, despite debtors' right tojury trial of their
| egal action outside of bankruptcy court, when such action is brought
i n a bankruptcy proceedi ng agai nst a creditor that has fil ed a proof of
claim the |l egal action becones part of the equitable process of
al | owance and di sal | owance of cl ai ns agai nst the estate and can be
tried without a jury.
Section 157(b) delineates the core jurisdiction of the bankruptcy

courts and provides in pertinent part:

(1) Bankruptcy judges may hear and determ ne

...all core proceedings arisingunder title 11 or

arising in a case under title 11....

(2) Core proceedings include, but are not
l[imted to--

(C) counterclainms by the estate agai nst
persons filing clainms against the estae

28 U.S.C. §157(b).

The broad descri ption of "counterclai ns" as core proceedi ngs under
8157 has been open to interpretation and controversy since the
enact ment of 8157 foll owi ng t he Suprene Court's deci sion inMrathon.

1 Collier onBankruptcy, 83.01, at 3-41to 3-43 (15th ed. 1987); see |

r e Nanodat a Conputer Corp., 74 B.R. 766 (WD. N. Y. 1987); Inre Leedy

Mort gage Co., Inc., 62 B R 303 (ED Pa. 1986); Inrel.A Durbin; In

re Beugen; Inre Sturm 66 B.R 325 (Bankr. ND. Ill. 1986). Wilethe

| anguage of 8157(b)(2)(C) woul d seemto enconpass all acti ons brought
i n a bankrupt cy proceedi ng i n whi ch t he def endant creditor has filed a

proof of claim courts consideringtheissue of whether a counterclaim



based solely on state | aw cl ainms can be said to constitute a core
proceedi ng when t he def endant has fil ed a proof of cl ai mhave expressed
concern that such a reading would contravene the constitutional

limtations of Marathon. Inrel.A Durbin; see |l nre Nanodata Conput er

Corp. In viewof the rule of Marathon that "the restructuring of
debtor-creditor relations, whichis at the core of federal bankruptcy
power, nust be di stingui shed fromthe adj udi cati on of state-created
private rights, such as the right to recover contract damages”
(Marat hon, 458 U. S. at 71), such courts have declined to read
8157(b)(2) (O literally to enconpass actions that are only peripherally

related to the bankruptcy process. . Inre Nanodata Conput er Corp.:

debtor's action for breach of warranty, breach of contract, intentional
m srepresentation, and negligence not core proceedi ng nerely because
def endant had fil ed proof of clai min bankruptcy proceeding; Inre

Leedy Mortgage Co., Inc.: trustee's counterclai mseeki ng damages for

accountant creditors for breach of contract and negligence in
preparation of financial statenents not part of typical adm nistration
of bankruptcy estate sothat reference to bankruptcy court woul d be

wi t hdrawn; but seelnrel.A Durbin: debtor's counterclai magai nst

bank al | egi ng trespass, conversion, and unl awful repl evin was core
proceedi ng under plain | anguage of 8157(b)(2)(C).

Intheinstant case, debtors' action agai nst the Bank derives from
state lawcontract, fraud and tort principles that areunrelatedtothe
guestion of the validity of the Bank's clains in the bankruptcy
proceedi ng. Al though debtors' conplaint was fil ed subsequent tothe

Bank' s proof of claim it contains no allegationof invalidity of the
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not es or personal guaranties upon which the Bank's cl ai mi s prem sed,

and debt ors have made no obj ection to t he Bank's proof of clai mnor

have they sought a set-off fromthe Bank on its proof of claim

Rat her, debtors' action seeks affirmativerelief of danages fromthe
Bank for injuries allegedly arising out of their relationshipwiththe
Bank. Wile arecovery on debtors' conpl ai nt woul d i ncrease t he anount

of property of debtors' estate subject to adm nistration in bankruptcy,

this factor alone is insufficient to render the action a core
proceedi ng under 8157. Debtors' actionis thus unlike the counterclaim
i n Kat chen where determ nation of the creditor's proof of clai mwas
dependent on t he outcone of the trustee's preference action. The Court

finds, therefore, that the rational e of Kat chen t hat an acti on agai nst

one who has filed a proof of claimrenders that action part of the
equi t abl e process of al | owance and di sal | owance of cl ai s i nappl i cabl e
intheinstant case and cannot serve as a basi s for denial of ajury
trial on debtors' conplaint.

The case of I nre Beugen, cited by t he Bank, i n which there was

no jury trial right on an action filed as a counterclaimis
di stingui shabl e fromthe i nstant case inthat the determ nation of the
creditor's clai mthere was af fected by resol uti on of the counterclaim

The count er cl ai mi n Beugen was a conpul sory count er cl ai mi nvol vi ng an
action for breach of alease after the creditor filed a proof of claim
for unpaid rent onthe | ease. The debtor answered the creditor's proof

of claimalleging that the amount of rent had been overstated and
addi ti onal sought affirmative danmages for breach of the | ease and

wrongful eviction. The court observed that both the claim and
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countercl ai mturned upon the parties' respectiverights and duties
under a singlelease and stated that the debtor's damage recovery on
hi s count ercl ai mwoul d "undoubt edl y be i nfl uenced by whet her he ha[ d]
perfornmed his obligations under thelease.” 1d. at 996. The Beugen
court, therefore, foll owedKatchen in hol ding that there was no right
tojury trial onthe debtor's counterclai mbecause the count ercl ai mwas
merely part of the controversy pl aced before the bankruptcy court by
the creditor's filing a claim

I nthe instant case, by contrast, debtors have not contested the
Bank' s proof of claim onthe parties' prom ssory notes and personal
guaranties. Any recovery by debtors on their conpl ai nt for danages
wi Il not affect the Bank's status as creditor onits rights on the
prom ssory note. Thus, the instant case is unlike Beugen where both
the creditor's clai mand debtor's countercl ai mcoul d be det er mi ned by
trial on the counterclaim

Matter of Honeyconb, cited by the Bank, is |ikew se

di stingui shabl e fromthe i nstant case inthat the counterclai mthere
was brought to object to acreditor's claimas well as to recover
wrongful setoffs and preferences fromthe creditor. The court
characterized the countercl ai mas a "def ensi ve" acti on and not ed t hat
t he count ercl ai mcoul d not have been assertedinits present formbut
for the filing of the bankruptcy petition. Indiscussingtheright to
jury trial onthe counterclaim the court observed that many of t he
trustee's preference powers are entirely creations of federal statute.
Si nce the preference action was a necessary part of the equitable

cl ai ms resol ution process of bankruptcy, the Honeyconb court found that
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it was equitable in nature and that there was no right to jury trial.
Inthe instant case, debtors' action agai nst the Bank i s based

solely on state | awand coul d have been brought in state court or in

the federal district court (assumng jurisdictional requirenents were

nmet) even if debtors had not filed for bankruptcy protection. It is

not an acti on made a part of the bankruptcy process by the provi sions

of the Bankruptcy Code, nor has it become so by t he procedural context

inwhichit was brought. (C. Inre Mauldin, 52 B.R 838 (Bankr. N.D.

M ss. 1985): danmges acti on agai nst bank for breach of contract based
on bank's failure to honor line of credit and to participate in
obt ai ni ng ot her financi ng for debtors was not core proceedi ng under
8157(b) (2) (C) where no obj ectionwas filedin bank's proof of clai mand
conpl ai nt was not structured as a counterclaim) Debtors' actionis
| egal innature, andit is not so connectedw ththe clains resolution
process of bankruptcy that it nust betriedw thout ajury as part of
t hat process. A consideration of the substance of debtors' action
| eads to the concl usion that, rather than being at the core of the
bankruptcy process, it is a noncore proceeding that is relatedto
debt ors' bankruptcy proceedi ng only because of its potential effect on

the size of the estate to be adm ni stered in bankruptcy. . Mtter of

Wbod, 825 F. 2d 90 (5th Cir. 1987): cl ai magai nst debtors all egi ng
appropriation of corporate assets was rel ated, noncore, proceedingin
t hat suit was not based on any ri ght created by federal bankruptcy | aw
and was not proceeding that could arise only in bankruptcy.

Havi ng det erm ned t hat debtors' actionis a noncore proceedingin

whichthereisaright tojurytrial, the Court nust consi der where
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such trial shoul d be conducted. As di scussed above, the authority of
bankruptcy courtsto holdjurytrials was |eft unsettled by the 1984
amendnent s to t he Bankruptcy Code enacted i nresponse to Marat hon.
Whi | e sonme courts have relied on Rul e 9015 to hol d t hat bankruptcy

courts have such authority ( see, e.g., Inre lLonbard-Wall, Inc., 48

B.R 986 (S.D. N. Y. 1985); Macon Prestressed Concrete Co. v. Duke, 46

B.R 727 (M D. Ga. 1985)), these deci sions shoul d be di sregarded si nce
Rul e 9015 has been abr ogat ed pendi ng a subst anti ve determ nati on of the
right to jury trials in bankruptcy courts (see Bankr. Rule 9015
advi sory comm ttee note (1987)).

Ot her courts have found t hat bankruptcy courts have the inplied
power to hold jury trials based on the rationale that the 1984
amendnents do not explicitly prohibit jurytrialsinmatters other than

personal injury or wongful deathclainms. Seelnre Rodgers & Sons,

Inc. Thereis, however, no express statutory authority for bankruptcy
courts to conduct jury trials in cases where such right exists.
| ndeed, 8157(b)(5) nakes clear that jury trials af forded by §1411(a) in
wrongful death and personal injury actions are to be held in the
di strict court and not t he bankruptcy court. The bankruptcy court, as
an adj unct of thedistrict court, istraditionally acourt of equityin
which nojurytrials have been all owed. Sincethe district court is a
court of lawand equity and is enpowered to hear jury trials, the
Sevent h Amendnent right tojury trial can be preserved in appropriate
cases by a jury trial in the district court.

I nthe instant case, the jurisdictional provisions for noncore

proceedi ngs make jury trial inthe bankruptcy court inpractical, as the
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bankruptcy court i s unableto enter final judgnent absent consent of
the parties (see 28 U. S. C. 8157(c)(1)) and a second jury trial may be
required in the district court upon its de novo review of the

bankruptcy court's findings. Seelnre Anerican Community Services,

Inc., 86 B.R 681 (D. Utah 1988); UNRIndustries, Inc. v. Continental

| nsurance Co., 623 F. Supp. 1319 (N.D. Il1. 1987); Pi ed Pi per Casual s,

Inc. v. Insurance Co. of State of Pennsylvania, 72B. R 156 (S.D. N Y.

1987); Matter of Reda, Inc., 60 B.R 178 (Bankr. N.D. Ill. 1986). The

court in Matter of Reda observed:

...[1']t woul d make no sense interns of judicial
econony for the bankruptcy court to holdajury
trial inanoncore proceedi ng where the parties
have not given their consent to the bankruptcy
court's exercise of jurisdiction. Thelikelihood
of asecondjurytrial inthedistrict court is
great. The waste of tinme and resources i n havi ng
t he bankruptcy court conduct its own jurytrial
in such circunstances i s obvious.
60 B.R 178, 182.

Ot her courts finding noauthority in the bankruptcy court to
conduct jury trialsinthis type of proceedi ng have noted t hat the
procedure of 8157(c)(1l) indicates that Congress did not intend
bankruptcy judges toutilizejurytrials under that section, sincethe
requi rement that the bankruptcy judge submt proposed findi ngs of fact
and concl usions of lawis inconpatiblewithajury determnationinthe
form of a verdict and would render the jury's verdict merely

"advisory." Seeln Re M chigan Real Estate | nsurance Trust, B.R

(E.D. Mch. 1988) (avail abl e on WVESTLAWat 1988 W. 59117); UNR

| ndustries, Inc.; Pied Piper Casuals, Inc. Mreover, it has been

suggest ed that de novo revi ew of the bankruptcy court's findings
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following a jury verdict mght violate the Seventh Anmendment
prohi bi tion agai nst reexamnation of factstriedbyajury. Seelnre

Anerican Conmmunity Services, Inc.: UNRIndustries, Inc. Based upon

t he reasoni ng of these cases, this Court concl udes that there shoul d be
nojurytrial inthe bankruptcy court in noncore proceedi ngs where the
parties have not consented to entry of final judgnent under 8157(c)(2).2

Debt ors' conpl ai nt here contai ns a statenent of consent to entry
of final judgnent by t he bankruptcy court. The Bank, however, has not
so consent ed and, because of its objectionto debtors' jury demand,
presumabl y woul d not consent to entry of final judgnent foll owi ng a
jurytrial inthis Court. The parties' |ack of consent inthis noncore
proceedi ng makes trial in the bankruptcy court inpractical and
potentially violative of statutory and constitutional mandates.?
Therefore, this Court is unableto afford debtorsthejurytrial to
which they are entitled on their conplaint, and trial of debtors’

action against the Bank should be conducted in the district court.?*

’The parties have not rai sed nor has t he Court addressed the i ssue
of whet her a debtor possessingaright toajurytrial onhisclains
wai ves that right by electingto sueinaforumwhichlacks statutory
authority to conduct jury trials.

Due to the | ack of consent in theinstant case, it i s unnecessary
for this Court to determ ne whet her 8157 aut hori zes bankruptcy courts
to presideover jury trialsinnoncore proceedi ngs where the parties
have consented to entry of final judgnment.

4“The Court's ruling |l eaves the debtors inthe unusual posture of
having aright tojury trial without a mechani smin the Bankruptcy
Court to carry out suchright. Therefore, debtors may wi shto seek a
wi t hdrawal of reference by the District Court in this adversary
proceedi ng pursuant to28 U. S.C. 8157(d). Seelnre Reda, Inc.: see
al so Acolyte Electric Corp. v. City of NewYork, 69 B.R 155 (Bankr.
E.D. N. Y. 1986).
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For the reasons stated, the Bank's (bjectionto debtors’' request

for jury trial in the Bankruptcy Court is SUSTAI NED.

I T 1S SO ORDERED

/sl Kenneth J. Meyers

U. S. BANKRUPTCY JUDGE

ENTERED: August 18, 1988
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