I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
ROOSEVELT PEABODY, and )
BARBARA PEABODY, g BK No. 92-30451
Debt ors. )
OPI NI ON

The Secretary of Veterans' Affairs (the VA) filed a notion for
relief fromthe automati c stay on vay 14, 1992, and an objectionto
confirmation of the debtors' chapter 13 plan on May 19, 1992. Both
matters are before the Court for disposition.

The foll owi ng facts are not in dispute. The debtors enteredinto
an installnment contract on June 4, 1986, for the purchase of
residential real estate fromthe VA. The debtors agreed to pay t he VA
$57, 000. 00 for the property, with aninitial dow paynent of $2, 000. 00,
and nont hly paynents of $462.47 for thirty years. Duringthelife of
t he contract, the debtors woul d remai nin possessi on of the property.
Once the debtors fulfilled their obligations under the contract, the VA
woul d convey to the debtors a warranty deed to the property.

The debtors fail ed to nmake t he nont hl y paynments as requi red by t he
terns of the contract. On Novenber 27, 1991, pursuant to the terns of
the contract, the VAsent the debtors a Final Noticeto Conply with
Contract inwhichthe VAinfornedthe debtors that they were $4, 823. 76
inarrears ontheir paynents; that the VA had accel eratedthe entire
unpai d bal ance due, pursuant tothe terns of the contract; and that if

t he debtors did not pay the bal ance,



$55,464.18, withinterest, withinthirty-five days of the date of the
notice, the VAwould forfeit the contract and all the debtors' rights
inthe contract, and demand i nmedi at e possessi on of the property. The
debt ors subsequently failedto conply withthe terns of the notice. On

January 14, 1992, the VA served a Decl aration of Forfeiture onthe

debt ors.
The VAthen filed a conplaint instate court under the lllinois
Forci bl e Entry and Detai ner Act (FEDA), Il1. Rev. Stat. ch. 110, | 9-

101 et seq. (1992), on February 6, 1992, seeki ng possessi on of the
property. On April 30, 1992, the state court awar ded possessi on of the
real estate and $74.90 i n costs to the VA but stayed execution of the
j udgment for seven days. The debtors filed a petition seekingrelief
under Chapter 13 of t he Bankruptcy Code on May 7, 1992, the | ast day
the stay was ineffect. Intheir plan, alsofiled May 7, 1992, the
debtors propose to pay the VA $606. 00 per nonth pursuant to the
contract, with the arrearage to be paid in full.?

The VA contends that when it declared the contract forfeited prior
t o bankruptcy, the contract was term nated. Accordingly, because the
debtors had nointerest inthe contract or the real estate whenthey
filedtheir bankruptcy petition, no suchinterest passedintotheir
bankruptcy estate. Thus, no contract exi sts which the debtors can
rei nstate and no default exi sts which the debtors can cure. The VA

concl udes that the Court shoul d deny confirmation of the plan and grant

The plan al so proposes to pay both secured and unsecured
creditors 100% of their allowed clainms. On June 15, 1992, the
trustee filed a recommendation indicating he had no objection to
confirmation of the plan.



relief fromthe stay because neither the debtors nor the bankruptcy
estate have any interest in the contract or the real estate.
The Bankruptcy Code defi nes property of the estate broadly.
Section 541 of the Bankruptcy Code states that property of the estate
includes "all | egal or equitableinterests of the debtor in property as
of the commencenent of the case.” 11 U.S.C. 8§ 541(a)(1)(1992). "The
debtor'sinterest inaland sales contract i s property of the estate

unl ess t he debtor' s rights have beenPernmanently term nated prior to

t he commencenent of the case.” |1 n Re VeeJday, Inc., 104 B.R 101, 104

(Bankr. WD. Ark. 1987) (enphasis added). The automatic stay only
enj oi ns certai n acts taken agai nst property of the estate or property
of the debtor. 11 U. S.C. 8 362 (1992). If the debtors had no i nterest
in the contract or the property at the time they comenced their
bankr upt cy case, nointerest passedintotheir bankruptcy estate, and
not hi ng exi sts on whi ch t he aut omati c stay can attach. Moreover, the
debt ors cannot pay t hrough their plan on a contract i n which neither
they nor their estate have any rights or interest.

If acontract for the sal e of real estate provides that the seller
may decl are a forfeiture upon default of the contract by t he purchaser,

andif theforfeitureis executed accordingtothe contract terns, "a
decl aration of forfeiture after such default will put anendtothe

i nterest of the purchaser,” Brownv. Jurczak, 397 111. 532, 540, 74

N. E. 2d 821, 825 (1947); Forest Preserve Real Estate | nprovenent Corp.

v. Mller, 379111. 375, 381-82, 41 N. E. 2d 526, 529 (1942); Lanski V.
Chicago Title &Trust Co., 324 111. 367, 374, 155 N.E 296, 299 (1927),
and term nate the contract. Langyv. Parks, 19111.2d 223, 226, 166
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N. E. 2d 10, 12 (1960); Forest Preserve, 379 111. at 381, 41 N. E. 2d at

529. Forfeitures are not favored by the courts and purchasers will be
protected against forfeiture to prevent wong or injustice, but acourt
wll giveeffect toaforfeitureprovisioninacontract aslong asthe
forfeiture procedures actually used strictly conform to the

requi renments of the contract. Eade v. Brownlee, 29 111.2d 214, 219,

193 N. E. 2d 786, 789 (1963); Forest Preserve, 379 111. at 386, 41 N E. 2d

at 531; Ferrarav. Gollins, 119111 . App. 3d 819, 823-24, 457 N. E. 2d 109,

112 (1983).

Under paragraph 9-110 of the FEDA, however, if a judgment for
possession is entered in favor of the seller upon a breach of a
contract for the purchase of real estate, the court may stay
enf orcenent of the judgnent for a period not to exceed sixty days from
t he date of entry of the judgnent. I1ll. Rev. Stat. ch. 110, 1 9-110
(1992). Paragraph 9-110 provides further that if, duringthe period of
t he stay, the purchaser cures the default by payingtothe seller the

arrearage that has accrued, the contract remains in forcethe sane as

if no default had occurred. 1d. |If the default is cured, the
purchaser may then nove to vacate the judgnment. 1d.
Inlnre Rivera, No. 92-30340 (Bankr. S.D. IIl. Oct. 5, 1992),

this Court heldthat evenif areal estate sales contract i s term nated
upon a decl arati on of forfeiture, paragraph 9-110 gi ves a purchaser a
period of time to remain in possession of the property, cure the
default and reinstate the contract. The Court further held that these
statutory rights constitute "l egal or equitable interests of the

debtors and, therefore, are property of the estate under 8 541 of the
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Bankruptcy Code." Rivera, slip op. at 8.

Inthis case, the state court stayed execution of the judgnment in
the forcible entry and detai ner action for seven days.? Onthe seventh
day of the stay, the debtors filed their bankruptcy petition and
chapter 13 plan. Therefore, at thetime of filing, debtors had the
ri ght to possession of the property, theright tocure the default, and
the right to reinstate the contract. Under Rivera, these rights
constitute |l egal or equitableinterests of the debtors that becane
property of their estate when they filed for bankruptcy protection.?

Under section 1322(b)(5) of t he Bankruptcy Code, debtors may cure
their default through their chapter 13 pl an, provided they cure within
a reasonabl e ti ne and mai ntai n paynents whil e t he bankruptcy caseis

pendi ng. That section provides as foll ows:

(b) Subject tosubsections (a) and (c) of this

2This Court's jurisdiction to review the propriety of the state
court's application of paragraph 9-110 is circunscribed by 2 res
judi cata. Although this Court has the authority to nmake the
determ nation as to what is property of the estate under section 541,
it is problematic whether this Court, in the process of nmaking its
section 541 determ nation, can alter the state court's determ nation
t hat paragraph 9-110 applies to forfeited contracts. Thus, the Court
must conclude that the property of the estate, if any, is the
interest that existed in the forfeited contract to which paragraph 9-
110 necessarily applies because of the state court's deci sion.

3The VA cites In re Jones, 99 B.R 877 (N.D. IlIl. 1989) for the
proposition that once a forfeiture is declared, the contract is
term nated and the contract purchaser loses all interest in the
property. In Jones, however, it is unclear whether paragraph 9-110
was even applicable. It appears fromthe facts that the seller had
not yet obtained a judgnent for possession in state court, and thus,
that no stay had yet been inposed by the state court. Debtors were
not, at that point, entitled to invoke the rights granted by
paragraph 9-110. Accordingly, the Court is not persuaded by the
hol ding in Jones.




section, the plan may....

(2) nodify the rights of hol ders of secured

claims, other than a claimsecured only by a

security interest inreal property that is the

debtor's principal residence...

(5) notw thstanding paragraph (2) of this

subsection, provide for the curing of any def aul t

within a reasonable tinme and mai ntenance of

payments whil e the case i s pending on any ...

secured cl ai mon whi ch the | ast paynent i s due

after the date on whi ch the final paynment under

the plan is due...
11 U. S. C. 81322(b)(2) &(5) (1992).4 Thus, whil e paragraph 9-110 al | ows
debt ors an opportunity to cure their default and reinstate their
contract, the effect of section 1322(b)(5) is sinply to extendthat
right by all owi ng debtors to curethe default intheir chapter 13 pl an.
The debt ors have not proposed to reduce the anmount of the nonthly
paynents under the contract, to extend the |l ength of the contract, or
t o change any ot her termof the contract. Rather, they only seek to
cure the arrearage t hrough their plan and mai ntai nthe regul ar nonthly
contract paynments. Section 1322(b)(5) allows them do to so.

The VA does not al | ege any ot her grounds under section 362(d) for

relief fromthe stay, nor does the VArai se any ot her objections to
confirmation. Consequently, the notionfor relief fromthe automatic

stay filed by the VAis DENI ED, and t he objectionto confirmationis
OVERRULED.

#"The right to cure defaults on long termcontracts applies to
all long termdebt and thus covers contracts such as |and install nment
sal e agreenents as well as nortgages.” 5 Collier on Bankruptcy, 1
1322.09 at 1322-20.




/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 21, 1993




