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VEMORANDUM AND ORDER

This matter i s before the Court on a notion for summary j udgment
filed by debtors Gerald Wayne Pitts and Linda Kay Pitts ("plaintiffs")
agai nst the United Statesof Anerica ( "defendant™). OnJuly 17, 1987,
plaintiffsfiledaconplaint toinvalidate lien upon exenpt personal
property. At the pretrial hearingthe parties indicatedthat there was
no di spute astothe facts and that the matter coul d be subm tted on
the briefs. On Novenber 18, 1987, plaintiffs filedtheir notion for
sunmmary j udgnent pursuant to Bankruptcy Rul e 7056, and a nmenor andum of
law in support of the nmotion in which they allege that they are
entitledtojudgnent as amatter of law. Defendant's brief inresponse
tothe notion was fil ed on Novenber 30, 1987. After review ngthe

docunents fil ed



by the parties, the Court finds as foll ows:

Plaintiffsfiledtheir voluntary petition under Chapter 7 of the
Bankruptcy Code on May 21, 1987. Prior to 1987, plaintiffs were
engaged infarmng on a part-tine basis. Plaintiffs own a 1967 Case
Model 830 tractor which all egedly has a fair nmarket val ue of $2, 000. 00.
They have cl ai med the tractor as exenpt property under Ill.Rev-Stat.,
ch. 110, 1112-1001(b).?!

Defendant's lien onthe tractor secures agricul tural operating
| oans, no part of which were used to purchase the tractor. The
agricultural |oans were made to C&P Farns, a partnership of which
Ceral d WAyne Pitts was a principal. Bothplaintiffs were anongthe
parties who signed prom ssory notes evidencing the |oans. The
obligation of plaintiffs to defendant is al so secured by junior rea
estate nortgages on plaintiffs' 150-acre farm and a senior,
nonpossessory, nonpurchase-noney lienon all of plaintiffs' farm
machi nery and equi pment except a combi ne.

The sol e i ssue to be deci ded by the Court is whether plaintiffs
have the right to clai mthe tractor as exenpt under the lllinois "wld-
card" exenption statute which allows debtors to exenpt persona
property having a value of no nore than $2,000. 00.

Plaintiffs filed their conplaint pursuant to 8522(f) which

1'n their schedul e of property clained as exenpt, plaintiffs
listed the tractor as exenpt under Ill.Rev.Stat., ch. 110, f12-
1001(c). That subparagraph refers to notor vehicles and is clearly
not relevant to the present exenption claim In their menorandum and
proposed findings of fact, plaintiffs state that they are claimng
t he exenption under subparagraph (b). The Court will assune this is
the only subparagraph plaintiffs are basing their exenption claimon.
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provi des that, "(n)otw thstandi ng any wai ver of exenptions, the debtor
may avoid the fixing of alien on the interest of the debtor in
property to the extent that such lieninpairs an exenptionto whichthe
debtor would have been entitled under subsection (b) of this
section...." Under 8522(b), plaintiffs are not permttedto claimthe
exenpti ons enunerated i nthe Bankruptcy Code because, in 1980, the
I1linois |egislature choseto "opt out" of the federal exenption schene

pursuant to 8522(b)(1). See, Ill.Rev-Stat., ch. 110, 12-1201; Matter

of Barker, 768 F.2d 191, 194 n. 4, (7th Cir. 1985); Inre Cullen, 21
B.R 118, 119 (Bankr. S.D. Ill. 1982). Consequently, the only
exenptions available to plaintiffs are those under Illinois |aw.
Pl aintiffs have chosen to base their clai mof exenption onthe

IIlinois "wld-card" exenption statute, Ill.Rev. Stat., ch. 110, f12-
1001(b), which provides:

Per sonal property exenpt. The follow ng personal

property owned by the debtor is exenpt from

j udgnment attachment or distress for rent:

(b) The debtor's equity interest, not to
exceed $2000 in value, in any other
property.

In addition, the |ast paragraph of {12-1001 states:
The personal property exenptions set forthin
this section shall apply only toindividual s and
only to personal property which is used for
personal rather than business purposes.
On page 3 of their menorandum plaintiffs admt they used the

tractor inquestionintheir farmng operation.? As such, the tractor

°The parties stipulated that there were no factual disputes in
this case. Therefore fromplaintiffs' argunment the Court assunes
that the tractor is used "in their farm ng operation” (plaintiffs'
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was used for business purposes and not for personal purposes.
Theref ore, pursuant to the plainlanguage containedinlll.Rev.Stat.,
ch. 110, Y12-1001, the tractor cannot be cl ai med as exenpt personal
property.

Plaintiffs havecitedlnre All man, 58 B.R. 790 (C.D. Ill. 1986),

i n support of their position. Inthat case the debtor noved to exenpt
certain property as both "tools of thetrade" under Ill. Rev. Stat.,
ch. 110, Y12-1001(d)®and the "wi | d-card" exenpti on of 112-1001(b).
Such st acki ng of exenptionsis permttedunder Illinois|law. See,

Matter of Barker, 768 F.2d 191 (7th cir. 1985). The Allnman court

concl uded that since the stacking of exenptionsis allowed, it is
therefore permssibletoutilizethe "w | d-card" exenption for tools of
t he trade whose val ue exceed t he $750- 00 t ool s of the trade exenpti on.

Al | man, supra, at 793.

Inthe present case, plaintiffs donot claimthat thetractor is
an i npl enent or too! of the trade whi ch woul d be exenpt ed under Y12-
1001(d). Rather, their exenption claimis based solely onthe "w | d-

card" exenption found at 12-1001(b). There is no inconsistency

brief P. 3). On page 2 of plaintiffs' proposed findings of fact
plaintiffs' represent that "prior to 1987, the plaintiffs' directly
engaged in farm ng operations,” which would seemto indicate the
debtors no longer farm A tractor mght, under certain

ci rcunst ances, be considered personal property as opposed to property
used for "business purposes.” The Court has not however addressed
the inplications of such a finding in this case because the debtors
have conceded that the tractor is used "in their farm ng operation.”

312-1001(d) provides the foll owi ng exception:
The debtor's equity interest, not to exceed $750.00 in
value, in any inplenments, professional books or tools of
the trade of the debtor
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bet ween t he "wi | d-card" provision of the statute and the requirenent in
t he sane statute that the exenptions only apply to personal property
used for personal purposes.* Therefore, as the tractor was used for
busi ness purposes, it does not qualify as exenpt property under f12-
1001(b).

Evenif plaintiffs had attenpted to claimthe tractor as exenpt
under 712-1001(d) as an i npl enment or tool of thetrade, it still would
not have qualified as exenpt property. The Seventh Circuit has
recently heldthat atractor is not an i nplenment or tool of the trade
for purposes of the federal bankruptcy exenption contained at

8§522(d) (6) of the Code.> Matter of Patterson, supra, 825 F. 2d at 1147

Thereis noreported Illinois case concerningthe applicability of the
Il1linois "tools of the trade" exenptiontotractors, but the | anguage
of 8522(d)(6) is nearly identical tothat of 12-1001(d). Therefore,

since the tractor was not an i nplenent or tool of thetrade, it would

4'n ALl man, the court was faced with the difficult task of
attenpting to reconcile two seem ngly inconsistent provisions of f12-
1001; the tools of the trade exenption and the requirenment that
exenptions only apply to personal property which is used for persona
rat her than business purposes. Since plaintiffs in the present case
have not clainmed the tools of the trade exenption, this Court need
not address the issue of that apparent inconsistency in the statute.

58522(d) (6) reads as follows:

(d) The follow ng property may be exenpted under
subsection (b)(1) of this section:

(6) The debtor's aggregate interest, not to exceed
$750 in value, in any inplenments, professional books,
or tools, of the trade of the debtor or the trade of
a dependent of the debtor.
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not qualify as exenpt property under 1112-1001(d).°®

The Court finds that plaintiffs are not entitledtojudgnent as
amtter of lawand their notion for sumary judgnent nust be deni ed.
Al t hough def endant has not filed a cross notion for summary j udgnent,
acourt muy, if the situationreasonably allows for such to be done,
render summary j udgnent in favor of a non-noving party when ruling on

a motion for summary judgnment. Andersonv. City of Northl ake, 500

F. Supp. 863, 864 n. 1 (N.D. Il11. 1980), aff'd 657 F.2d 272 (7th Gr.),

cert. denied 454 U.S. 1081 (1981). See also, Engsberg v. Town of

M lford, 601 F. Supp. 1438, 1446 (WD. Ws. 1985) aff'd w t hout opi ni on
785 F.2d 312 (7th Cir. 1986).

The parties and t he Court have determ ned that there is noissue
of material fact to be decided and the Court has found that, as a
matter of law, plaintiffs are not entitledto claimtheir tractor as
exenpt property under Ill.Rev. Stat., ch. 110 12-1001(b). Therefore,
the Court will grant summary judgnment in favor of defendant.

| T1S ORDERED t hat plaintiffs' nmotion for summary judgnent is
DENI ED.

| T1S FURTHER ORDERED t hat summary j udgnment is GRANTED i n favor of
def endant and that plaintiffs' conplaint toinvalidate lien upon exenpt

property is DI SM SSED.

The Court in Patterson did find that a tractor could be
exenpted under the federal "w ld-card" exenption. However, the
federal exenption statute does not contain the requirenment found in
the Illinois statute that the exenptions only apply to property used
for personal rather than business purposes.



/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 4, 1988




