I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)

JERRY LEE POOLE, ) Bankruptcy Case No. 00-60800
)
Debt or . )

)
)
FRED BURDI NE, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 01-6000
)
JERRY LEE POOLE, )
)
Def endant . )
OPI NI ON

This matter having conme before the Court on for trial on a
Conpl ai nt to determ ne di schargeability of debt; the Court, having
heard sworn testi nony and argunent s of counsel and bei ng ot herw se
fully advisedinthe prem ses, makes the fol |l ow ng findi ngs of fact and
concl usi ons of | aw pursuant to Rule 7052 of the Federal Rul es of
Bankruptcy Procedure.

Fi ndi ngs of Fact

The parties have stipulatedtothe factsinthis matter, andthey
are, in pertinent part, as foll ows:

The Pl aintiff, Fred Burdi ne, was an enpl oyee of t he Def endant,
Jerry Lee Pool e, and Spencer Harrel |, d/ b/a Harco Constructi on Conpany

on August 9, 1996. The Plaintiff suffered a severe lacerationto his



right wist onthat date, while operating acircular saw, resultingin
the Plaintiff's need to seek nedical treatnent for the | aceration. The
i njury whichthe Plaintiff sustai ned caused nerves and | i ganents to be
severed. As aresult of theinjury on August 9, 1996, the Plaintiff,
Fred Burdine, filed a worker's conpensation cl ai m agai nst the
Def endant, Jerry Lee Poole, and Spencer Harrell, d/b/a Harco
Construction Conpany.

On May 14, 1999, an award was entered in favor of the Plaintiff
in Industrial Comm ssion Case No. 96-WC-52053, as follows:

a. $25, 727. 07 for tenporary di sability, permanent parti al
disability, medical bills and penalties; and

b. $8,575.69 for attorney's fees pursuant to 820 | LCS 305/ 19( Q) .

Plaintiff was al so awarded t he sumof $407.04 for interest onthe
award of the arbitrator of the Industrial Conm ssion fromthe period of
May 14, 1999, t hrough Sept enber 20, 1999, at the interest rate of 4.51
percent per annum

Neither the Defendant, Jerry Lee Poole, nor his business
associ ate, Spencer Harrell, d/ b/a Harco Constructi on Conpany, have paid
t he above stated award, either fromtheir individual assets or through
any wor kers' conpensationcarrier. Infact, it isadmttedthat there

was no workers' conpensation insurance for the injury at issue.

On Sept enber 20, 1999, a Judgnment was enteredinthe Grcuit Court
of Clay County, Illinois, in Case No. 99-MR-17, in favor of the
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Plaintiff and agai nst t he Def endant, Jerry Lee Pool e, and Spencer
Harrell, d/ b/a Harco Constructi on Conpany. Judgnent, in Case No. 99-
MR- 17, was i n t he anount of $34, 709.84, withinterest accruing on said

Judgnent si nce Sept enber 20, 1999, at therate of 9 percent per annum



Concl usi ons of Law

Theissueinthis matter i s whether the failure of the Defendant,
Jerry Lee Pool e, as the enpl oyer of the Plaintiff, Fred Burdi ne, to
carry workers' conpensationinsuranceis awllful and malicious injury
pursuant to 11 U. S. C. 8§ 523(a)(6), such that the Judgnent enteredin
favor of the Plaintiff and agai nst the Def endant inthe |Industrial
Comm ssion, and al soin State Court, shoul d be hel d non-di schar geabl e
in the Defendant's underlying Chapter 7 bankruptcy proceeding.

There is no dispute that, under Illinois |aw, an enployer is
required to carry workers' conpensati on i nsurance pursuant to the
provi si ons of 820 | LCS 305/4, et seq.. Thereis al so no disputethat
theinjury at issueinthis proceedingwas a wrk-relatedinjury and
t hat the Plaintiff has recei ved an award and St ate Court Judgnent as a
result of that injury.

The Plaintiff argues that an enpl oyer acts "maliciously" if itis
foreseeabl e t hat an enpl oyee woul d be injured on the job and the
enpl oyer' s failure to obtainworkers' conpensation insurance coverage
injures the enpl oyee's statutory right toinsurance benefits. In

support of this position, Plaintiff citesthecaseof Inre Strauss v.

Zielinski. 99 B.R 396, (D.C. N.D. Ill. 1999). Inrulingin favor of
the Plaintiff in the Strauss case, the Court stated:
. Sinply put, the debtor's failureto procure worknman's

conpensati on i nsurance i nedi atel y pl aces al | enpl oyees of
the debtor at risk to the kind of |oss suffered by M.



Zi el inski and i mmedi ately deprives all enpl oyees of the
statutorily nmandat ed protecti on and security of workman's
conpensati oninsurance. Again, thisriskis particularly
egregi ous i n the context of a construction busi ness such as
t he appellant's. A debtor, who despite this know edge of
foreseeable injury, refuses to procure workman's
conpensationis acting "maliciously."” Inother words, a
debt or possesses "know edge" sufficient for finding"nalice"
when said debtor knows beforehand that if a workman's
conpensati on cl ai mdoes ari se his or her actions precl ude an
i njured enployee fromreceiving conpensati on.

| n consideringthe argunments of the partiesinthis matter, the
Court has exam ned the issue of the failure to obtain workers'
conpensation i nsurance as bei ng a non-di schargeabl e debt under 11
U.S.C. §8§8523(a)(6), andfinds that the case cited by the Plaintiff

(Strauss v. Zielinski) isclearlythemnority view. The nmgjority of

cases that have addressed t he exact i ssue inthis proceedi ng have hel d
that the failure to obtainworkers' conpensation insurance does not
risetothelevel of awillful and malicious injury as contenpl ated
under 11 U.S.C. 8§ 523(a)(6). In fact, there is even a split in
authority inthe Northern District of Illinois, where Strauss was
deci ded, as evi denced by al ater case deci ded inthe same District,

whi ch found that the failure to procure workers' conpensati on i nsurance

was not actionabl e under 11 U.S.C. § 523(a)(6). See: Szewczyk v.
W)j taszek, 164 B.R 604 (D.Ct. N.D. Ill. 1994). This Court has | ocat ed
several other cases which hold that the failure to obtain workers'
conpensati on i nsurance i s not actionabl e under 11 U. S. C. § 523(a)(6).

Those cases are: Inre Scott, 13 B.R 25 (Bankr. C.D. Ill. 1981); I n




re Wl ker, 48 F. 3d 1161 (8th Cir. 1995); andlnre Gaylord, 1995 W L.
376918 (Bankr. N.D. I nd. 1995). These cases all predate t he deci sion

handed down by t he Supremnme Court in the case of Kawaauhau v. Gei ger,

118 S. Ct. 974 (1998), wherein the Suprenme Court ruled that:

The word "wil I ful™ in (a)(6) nmodifiesthe word"injury,"

i ndi cati ng that nondi schargeability takes a deli berate or

intentional injury, not nerely, adeliberate or i ntentional

act that leads to injury.

The Suprenme Court further stated that:

As the Eighth Circuit observed, the (a)(6) formul ation

triggersinthe lawer's mndthe category "intentional

torts" as distinguished fromnegligent or reckless torts.

Based upon the rulings of the mpjority of Courts that have
addressed t he i ssue at bar and t he Suprene Court's ruling inGeiger,
this Court findsthat the Plaintiff's Conplaint intheinstant matter
must fail under 11 U. S.C. 8§ 523(a)(6). Thereis noevidenceinthis
matter t hat the Defendant's failure to procure workers' conpensati on
i nsurance resul ted fromanintentional act or anintent to cause injury
tothe Plaintiff. Rather, the Defendant's failureto procure workers'
conpensationinsurance falls intothe category of negligent, reckl ess
acts that donot risetothelevel of awillful and malicious injury,

as contenpl ated under 11 U S.C. 8§ 523(a)(6).

ENTERED: May 14, 2001.

/sl GERALD D. FI NES
Uni ted States Bankruptcy Judge
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