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FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
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TERRY WAYNE POWERS, )
) No. BK 87-30339
Debt or . )
DAVI D WOVBLE, g
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)
V. ) ADVERSARY NO
) 87-0089
TERRY WAYNE POWERS, )
)
Def endant . )

MEMORANDUM AND ORDER

This matter i s before the Court on def endant' s Moti on for Summary
Judgnent. Plaintiff previously filed a Conplaint to Determ ne
Di schargeability of Debt. Inthe conplaint, plaintiff alleges that
whileridingabicycleonapublichighway inBelleville, Illinois, he
was struck by a notor vehicle driven by def endant, and as a resul t,
sustai ned severeinjuries. Plaintiff further all eges that defendant's
actions were wi I | ful and nmalicious, and requests that this Court find
def endant's debt to plaintiff nondi schargeabl e under 11 U.S.C.
8§523(a) (6).

Section 523(a)(6) provides as follows: "Adischarge under 727,
1141, 1228(a), 1228(b), or 1328(b) of this title does not di scharge an
i ndi vi dual debtor fromany debt...for willful and malicious injury by
t he debtor to another entity or tothe property of another entity."
The comments foll owi ng section 523(a)(6) specifically state that

"[u] nder this paragraph, '"willful' neans



del i berate or intentional."” This Court has previously defined wl|ful
and mal i ci ous conduct as the deliberate or i ntenti onal act of a debtor

wi th know edge that the act will harmanot her. Chanpi on Honme

Bui l ders v. Darrell Johnson, Adv. No. 86-0347 (April 27, 1987).

Simlarly, other case decisions discussingthisissue"explicitly
rej ect that reckless disregard of the rights of anot her, w thout nore,

can suffice as proof of willfulness and malice." Mtter of Frazee, 60

B.R 109, 112 (Bankr. WD. Mb. 1986). "The |l egislative history nmakes
clear that the 'reckl ess di sregard’ standard no | onger applies and t hat
proof of 'deliberate or intentional' injury nust be establishedin

order to except the debt fromdischarge.” InreNoller, 56 B.R 36, 38

(Bankr. E.D. Ws. 1985). See also, Inre Louis, 49 B.R 135, 137

(Bankr. E.D. Ws. 1985); United Bank of Sout hgate v. Nel son, 35 B. R

766, 776 (Bankr. N.D. Il1. 1983).

At a pretrial conference held July 25, 1987, def endant was grant ed
leave tofile his notionfor sunmary judgnent within fourteen days, and
plaintiff was gi ven fourteen additional days to respond. Defendant's
nmotion was filed July 22, 1987, but plaintiff has failed to respond.

Summary j udgnent i s appropriate only where the record shows t hat
"thereis nogenuineissueastoany naterial fact and t hat t he novi ng
partyisentitledtoajudgnment as amtter of law. " Fed. R G v.P. 56.

The party novi ng for summary j udgnent has t he burden of establ i shing

the I ack of a genuine issue of material fact. Korf v. Ball State

University, 726 F. 2d 1222, 1226 (7th Cir. 1984). The Court nust vi ew

t he evi dence, and the reasonabl e i nferences to be drawn therefrom in

the |l ight nost favorabl e to the party opposi ng sutmary j udgnent. Rul e
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56(e) provides, in pertinent part, as foll ows:

When a noti on for summary j udgnment i s made and
supported as providedinthisrule, an adverse
party may not rest upon the nere all egations or
deni al s of his pl eadi ng, but his response, by
affidavits or as otherw se providedinthisrule,
nmust set forth specific facts showi ng that there
isagenuineissuefor trial. If he does not so
respond, summary judgnent, if appropriate, shall
be entered agai nst him

In an affidavit attached to defendant's Mdtion for Summary
Judgnent, defendant states the follow ng facts:
1. At thetine of the accident, it was dark and
there were no street lights or other lightsto
illumnate the intersection;

2. Def endant was driving a 1977 Fordvanin a
sout herly direction;

3. Def endant made a conplete stop at the
intersection, and then began to turn right,
traveling in a westerly direction;

4. Def endant observed no traffic traveling
west bound, but subsequently collided wth
plaintiff, as he was making his turn;

5. Plaintiff had beentravelinginaneasterly
directioninthe westbound | ane, i.e., plaintiff
was traveling in the wong | ane;

6. Plaintiff's bicycle didnot have any |ights
or reflectors that would nake it visibleinthe
dar kness;

7. No ti ckets were i ssued as a result of the
acci dent .

These facts, which plaintiff has not controverted, clearly denonstrate
t hat def endant's acti ons were not willful and malicious withinthe
meani ng of section 523(a)(6) of the Bankruptcy Code. Plaintiff, in
failingtorespond, has alsofailedto set forth specific facts show ng

that there is a genuine issue for trial, as required by Rule 56(e).
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Accordi ngly, defendant’'s notion for sunmary j udgnment i s GRANTED

and plaintiff's conplaint is DI SM SSED.

/'s/ Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Augqust 31, 1987




