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)
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OPINION

These adversary proceedings present the commonissue of whether the debtors' obligationto effect
closure of three landfills and to abate or mitigate environmental damage caused by the lack of proper
closure congtituted a"dam’* under 11 U.S.C. § 101(5) that was discharged by confirmationof the debtors
Chapter 11 plans. See 11 U.S.C. § 1141(d). The debtors contend that because compliance with the
adminigrative order mandating closure of the landfills would require
anexpenditure of money by the debtors, it imposed amonetary obligationthat was discharged asa"clam.”
The government responds that, rather than exacting amoney payment from the debtors, the cleanup order



granted equitable relief for which there was no dternative right to payment and thus imposed an obligation
that survived the debtors bankruptcy. 1n addition, the government asserts that because the environmentd
problems giving rise to the adminidrative cleenup order are ongoing and have continued beyond the
debtors discharge to the present time, the debtors cannot escape liability by reason of such discharge.

L

Thefacts are undisputed. On October 15, 1993, debtors John Prior and Industrial Salvage, Inc.,
filed for relief under Chapter 11 of the Bankruptcy Code. John Prior owned three landfills in Marion
County, Illinois, known asthe Centraia/Prior, Prior/Blackwell, and Industrid Sdvage Stes. The Industrid
Sdvage ste had been operated through a permit issued to Industrid Salvage, Inc., acorporationof which
Mr. Prior is the sole shareholder and president. At the time of bankruptcy, no waste disposa operations
were being conducted at the landfills having ceased at the Centraia/Prior and Prior/Blackwell Stesin June
1987 and at the Indugtrid Salvage site in December 1989.

On December 8, 1993, the State of Illinais, acting at the request of the Illinois Environmenta
Protection Agency, began an enforcement action regarding these landfills before the Illinois Pollution
Control Board ("Board").! Initscomplaint, the State dleged that the delotors had failed to close thelandfills
inamanner that would control post-closure releases, as required by the [llinois Environmenta Protection

Act ("Act") and the Board's waste disposal regulations,? and that this failure had resulted in pollutionfrom

The State did not seek or obtain relief fromthe automatic stay to filethis action. However, the debtors
do not contest the State's assertion that its action was permitted under 11 U.S.C. § 362 (b) (4) , which
provides an exception to the automatic stay for governmenta enforcement actions.

*Specificdly, the State dleged violations of § 12(a) of the Act, whichprohibitsany personfromcausing,
threstening, or dlowing the discharge of contaminants into the environment so asto cause water pollution,
and § 12(d) of the Act, whichprohibitsthe deposit of contaminantsinsuchaplace and manner asto create
awater pollution hazard. See4151LCS5/12 (a), (d) (1993). In addition, the State dleged violations of
permit and reporting requirements of the Act, see 415 ILCS 5/21 (d), (0) and 5/21.1(a), as well as
violations of Board regulations rdding to the proper closure of landfills. See, eq., 35 Ill. Adm. Code
807.318 (post-closure monitoring and remedid action), 807.506 (initiation of closure), 807.508
(certification of closure).



leachate? flows into the public waters.

On dune 7, 1995, fallowing a hearing, the Board issued its order directing the debtors to act
immediately to remedy the violations cited by the State. The Board found that the debtors' lack of closure
and post-closure care at the three Sites was "thregtening or possibly causng” water pollution in nearby
waters and that contaminants were "being released to the environment” as aresult of exposed waste. See
Order, Ex. A to PItf.'s Complt., filed Dec. 12, 1995, at 22. The Board stated that

the extreme nature of the environmenta problems at the three Stes requires an immediate

ceaseand desistorder, whichwill direct . . . closure of the Centraia/Prior, Prior/Blackwell,

and Industria Savage stesand initiationof post-closure care and monitoring. The Board

believes such an order is necessary to dleviate serious threat to the public hedth and the

environment.
Id. at 23.

Inaccordance with thesefindings, the Board ordered the debtorsto immediaiey complete closure
of the Centrdia/Prior and Prior/Blackwell stesand to correct nonconforming conditionsand initiateclosure
of the Indudtrid Sdvage site. 1d. at 25. Noting that the State had waived any monetary pendties against
the debtors because of their pending bankruptcy proceedings, 1d. at 21, the Board limited its order to
requiring the debtorsto close the three sitesand comply withreporting requirementsregarding suchclosure.
Id. at 21, 24-25. Inaddition, the Board directed the debtorsto post financia assurance guaranteeing their
performance as required by the Act and Board regulations. 1d. at 25. The Board further revoked the
debtors development permit for the Industria Salvage Site because of the severity of the debtors past and

present violations and the thresat to public hedth and the environment. |d.

3" eachate" has been defined as "[a]nagueous liquid that contains soluble or suspended matter acquired
as the water percolates through solid waste, sail, . . . or other materids” See New Cadle County V.
Hartford Acc. & Indem. Co., 933 F.2d 1162, 1167 n. 5 (3d Cir. 1991). The water producing the
leachate can be the result of moisture originally contained in garbage, precipitation, groundwater or a
combination of the three. Orange Environment, Inc. v. County of Orange, 1996 WL 192933, *13 n.3
(SD.N.Y. April 18, 1996).




Meanwhile, the debtors reorganization proceedings continued, and their Chapter 11 plans were
confirmed in June 1995 (John Prior) and August 1995 (Indudtrid Salvage, Inc.). Although the debtors
plans made no provisionfor the landfills a issue, thar intention regarding the Industria Savage landfill was
et forth in John Prior's disclosure statement, which indicated that the debtors would hire an individud to
determine fromthe State "exactly what violations exigt at the landfill" and seek abuyer "who canrectify the
problems and purchase it ‘asis’” Discl. . of John Prior, filed April 4, 1995, at 5. Suchasae, Mr. Prior
declared, would result in "a ggnificant payment to the [estate],” snce the net proceeds from the sale
"[would] be available to the debtor's etate.” 1d.

Notwithstanding the debtors intention, the Industrid Salvage landfill was not sold, and, in
December 1995, following confirmation of the debtors plans and entry of the Board'sorder, the debtors
filed the present dischargeability actions. In these actions, the debtors argue that the Board's order
requiring closure of the subject landfills imposed a finanda burden condtituting a "daim” in the debtors
bankruptcy proceedings. In support, the debtors cite a reference in the Board's order to cost estimates
for closure and post-closure care of the landfills* See Order, at 3-4. Further, the debtors note that the
order required the debtors to post financid assurance guaranteeing their performance of the closure
obligation. Seeid., a 15, 25. These provisions, the debtors contend, demonstrate that the environmentd
problems giving riseto the deanup order are "something money will fix," rendering their obligationto close
the ladfills a financia obligation. In addition, the debtors point to the Board's statement that "it is
technicaly practicable to dleviate[the] environmenta problem[s] [referred to inthe order] through proper
closure and post-closure care and monitoring.” See Order, at 22. From this, the debtors reason that the

problems referred to inthe Board's order could have been "fixed permanently” prior to confirmationby an

“The cost estimateswereincduded in"closure plans' submitted by the debtors for the three landfills. The
closureplans for the Centrdia/Prior and Prior/Blackwell sites, approved by the Board in September 1986,
estimated closure and post-closure costs at $46,260.44 and $29,009.16, respectively; while the closure
plan for the Industrial Salvage site estimated these costs at $81,346.25. The debtors were required by
Board regulaions to revisethese cost estimatesonabiennia basis, see 35 ILCS 807.623 (@) (b), and (¢),
but had not done so. See Order, at 14, 24.



expenditure of money and that the order, therefore, imposed a monetary obligation that was discharged
asa"clam" under 11 U.S.C. §1141(d).

.

Section 1141 (d)(1) provides for the discharge upon confirmation of a Chapter 11 plan of "any
debt that arose before the date of such confirmation.” 11 U.S.C. 8 1141 (d) (1) (A). "Debt"
is defined under the Bankruptcy Code as "lidbility on a dam,” 11 U.S.C. 8§ 101 (12), while "dam” is
defined asa

(A)  right to payment, ... or

(B)  right to an equitable remedy for breach of performance if such breach

givesriseto aright to payment . . . .

11 U.S.C. § 101 (5) (A), (B). Under this definition, a "cdlam” includes two kinds of obligations: those
invalving purdly legd rights, suchasfor money or damages, and those for whichbreach entals an equitable
remedy--but only if such breach aso gives rise to a right to payment. Thus, an equitable obligation
condtitutes a "clam” under § 101 (5) (B) only if money can be substituted for the performance of such
obligation.

An environmenta dleanup order such as that in the present case, while affording equitable or
injunctive relief, may neverthdessqudify asa"dam’* under § 101(5) (B) if the government seeksto enforce
the order by proceeding againgt the debtor's assets or if, under the operative statute, the government has
the option of deaning up the pollution itsalf and seeking reimbursement from the debtor. See generdly
Kathryn R. Heidt, Environmenta Obligations in Bankruptcy: A Fundamental Framework, 44 Fla. L. Rev.

153, 173-74 (1992). In such circumstances, the debtor's dfirmative obligation to perform a deanup is
trandformed into aright to payment in favor of the government. Thus, in Ohio v. Kovacs, 469 U.S. 274,

(1985), the court found that the debtor's obligation under an injunction requiring removal of hazardous
wastes from his property was transformed into a "right to payment" when the government, prior to

bankruptcy, obtained appointment of areceiver to complete the cleanup and then sought money from the
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debtor to fund the cleanup. Since the debtor, having been dispossessed, could no longer clean up the
property himsdlf, the court ruled that the only performance sought by the government was the payment of
money and that the debtor's obligationunder the cleanup order had been reduced to amonetary daim that
was dischargeable in bankruptcy. 1d., at 710.

The court in In re Chateaugay Corp., 944 F.2d 997 (2d Cir. 1991), extended the rule of Kovacs,

finding that an order seeking injunctive relief againgt the debtor nevertheless congtituted a"dam’ when the
statute under whichit wasimpaosed alowed the government to effect the cleanup itsdf and seek "recovery
costs' againg the debtor. 1d., at 1008. Even though the government had not yet performed such acleanup
but had only an optional right to do so, the court reasoned that its decision not to exercise the right to
payment in no way negated the existence of that right. 1d.; see In re Chateaugay, 112 B.R. 513, 522

(S.D.N.Y. 1990).
Thus, the government's optiond right to payment under the statute rendered the debtor's cleanup
obligation a"cdam” that was dischargeable in bankruptcy.

While the debtorsin this case rly on Kovacs and Chateaugay as supporting dischargesbility of
their obligation under the Board's order, the debtors' liability for closure and post-closure care of the

subject landfills differs subgtantialy fromtheobligations at issue inthose cases. Unlikein K ovacs, the State

here has not sought to enforce the Board's order by obtaining possession of the offending property, and
the debtors, following reorganization in their Chapter 11 proceedings, retain full control over the landfills
as required to comply with the Board's order. In addition, at no time has the government sought money
from the debtors as an dterndive to performance of thar obligetion to close the landfills and prevent
ongoing pallution. The State here hastaken no action to transform the debtors' closure obligation to aright
to payment, and Kovacs thus falls to support the debtors contention thet this ligbility is dischargesble as
aclam under 101 (5)(B).

The present case is likewise diginguishable from Chateaugay in that the State here, unlike the
government in Chateaugay, has no optionunder the rlevant environmenta provisions to complete closure

of the landfills and seek recovery from the debtors for the costs associated with such closure. The statute
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at issue in Chateaugay, the " Comprehensive Environmenta Response, Compensetion, and Liability Act of
1980 or CERCLA, 42 U.S.C. 8§ 9601 et seq., dlows for recovery by the government of so-caled
"regponse costs' from parties responsible for the release of hazardous substances when such partiesfail
to respond to enforcement procedures and the government findsit necessary to cleanup the property itsf.
See 42 U.S.C. 88 9604 (a) (1) , 9607(a).> However, both CERCLA and state Superfund statutes
enacted pursuant to CERCLA pertainto the rel ease of hazardous substances and are ingpplicable to solid
waste violations such asthosein this case. Indeed, under Illinois law, the State's ability to seek recovery
from respongble parties for cleanup codts is limited to ingtances involving the release of hazardous
substances. See 415 ILCS 5/22.2. Hazardous substances are not at issue in the present case, and the
State thus lacks statutory authority to recover the costs of compliance from the debtors. For this reason,
the debtors, argument that their closure obligation congtitutes a claim under Chateaugay mud fall.

The debtors assert, however, that because the Board's order required them to post financid
assurance guaranteaing closure of the landfills, the State can "get money from'* them to complete such
closure and thus hasaright to payment againgt them. Under Illinoislaw, landfill operators seeking apermit
are required to post “a performance bond or other security for the purpose of insuring closure of the
[landfill] Ste and post-closure care. . ..” 415 ILCS5/21.1(a). The State "is entitled to collect monies
fromsuch performance bonds or other securities' under specified conditions to fulfill the statutory purpose.
415 ILCS 5/21.1(b). However, the State's ability to proceed against these performance bonds or
securities to fund closure of a landfill does not give the State a right to payment against the operators
themsdves.

In this case, the parties disclosed at trid that the State had been unsuccessful in collecting againgt
performance bonds on the debtors’ landfills and that moniesin a"trust fund” to be used for dosure of the

*Payment for the initid deanup is made from the "Hazardous Substance Superfund,” established by
Congress for that purpose. See 26 U.S.C. 8 9507. Any recovery from a person respongble for the
cleanup is then added back to the Superfund.



Industriadl Salvage site were inadeguate to complete such closure® While counsd for the State could not
gpecify what measureswould be taken against the debtors to enforce the Board's closure order, it isclear
that the State's right to recover by reason of the performance bond requirement is limited to collecting
againgt such bonds themsalves and would not afford the State additiond rights against the debtors as
operators. As areault, this requirement in the Board's order does not transform the debtors closure
obligation into aright to payment so as to condtitute a claim under 8 101(5)(B).

The Court finds without merit the debtors, related argument that their obligationunder the Board's
order conditutes a clam because compliance with the order, including the requirement that they post
financid assurance, would entail an expenditure of money from them. Virtudly any enforcement action
seeking injunctive relief, other than one invalving the mere cessation of unlawful activity, imposes some cost
on theviolator. SeelnreTorwico Electronics, Inc,, 8 F.3 146, 150 n.4 (3d Cir. 1993), cert, denied, 114

S.Ct. 1576; Chateaugay, 944 F.2d at 1000. Environmenta cleanup orders, in particular, often require an
expenditure of money in order to clean up immediate and ongoing pollution, and the government may
exerciseitsregulatory powers and force compliance withitslaws even though a debtor must spend money
to comply. Torwico, 8 F.3d at 150. Thus, while an equitable obligation condtitutesa"claim" under § 101
(5) (B) if money may be substituted for performance of the obligation, suchan obligationdoes not become
a"dam" merey because it requires the expenditure of money.

The Board' sorder inthis case requiresthe debtorsto act afirmatively to closethe subject landfills
and comply with post-closure care requirements. The order provides no dternative for the debtorsto pay

money to be relieved of this obligaion. Although, as noted by the debtors, the order contains cost

®The parties did not el aborate concerning this so-called "trust fund.” However, the Court notesthat the
statutory provison setting forth the performance bond requirement creates a special fund known as the
“Landfill Closure and Post-Closure Fund” and States that

[alny monies forfeited under this sectionshdl be placed in the "Landfill Closure and Pogt-
Closure Fund" and gdl . . . beused . . . for the purposes for which such performance
bond or other security was issued.

415 ILCS 5/21.1(c) .



estimates for complying with closure and post-closure care requirements, these estimates were made as
part of the origina permitting process,” and the Board's reference to the estimates does not signify that the
debtors could fuifill their obligationunder the order by paying these amountsto the State. SincetheBoard's
order affords the State only an equitable remedy againgt the debtors with no dterndive right to payment
for the debtors’ breach, the Court findsthat the debtors’ obligationfor closureand post-closure care under
the Board's order falls to come within the definition of "clam” in 8 101 (5)(B) so asto be dischargeable
in the debtors bankruptcy proceedings.

.

Even if the Court were to accept the debtors argument that their obligation to close the landfills
condtituted a "daim" because the problems caused by lack of closure could have been dleviated by the
payment of money, the ongoing nature of the problems referred to inthe Board'sorder preventsthe debtors
from obtaining a discharge of ther liaility in these bankruptcy proceedings. The dischargesbility of
environmentd obligations inbankruptcy rai ses both definitiona and timing i ssues, requiringa determination,
firgt, of whether the government has a "clam™ and, if so, whether the claim arose within the time for
discharge. See Heidt, supra, 44 Fa. L. Rev. at 162. Since only pre-confirmation debts are discharged
inaChapter 11 case, anobligationnot to polluteinthe futureis not discharged under 11 U.S.C. § 1141(d),
as a new deanup obligation arises every day and continues to arise post-confirmation. Seeid., at 180.
If a Chapter 11 reorganization is successful and the debtor retains the property after confirmation, the
reorganized debtor must comply with applicable environmenta laws as the new owner of the property.
Therefore, while suchadebtor may argue that the cleanup obligation, beingbased on pre-confirmationacts,

is a dischargeabl e debt, the debtor will nonethel ess be liable for ongoing pollutionasthe current owner of

"The Board's regulaions requirealandfill operator to prepare a closure/post-closure care plan as part
of the permit process. This plan, in turn, serves as the basis for making cost estimates to implement the
financid assurance requirements of the Act. See generaly John Sexton Contractors Co. v. ll. Pollution
Control Bd., 558 N.E.2d 1222, 1224 (11l. App. Ct. 1990).




the property. Seeid., at 180-81.
In Matter of CMC Heartland Partners, 966 F.2d 1143 (7th Cir. 1992), the court considered

whether areorganized Chapter 11 debtor could escape lidhility for cleanup of ahazardouswaste Stewhich
resulted fromthe debtor's prepetition activity but fromwhichseepage continuedto occur after confirmation.
The court found that while the reorganized debtor was discharged of liability for acts occurring before or
during bankruptcy, it remained ligble as the new owner of the property for cleanup of ongoing pollution
after bankruptcy. See id., a 1146-47. The court stated that the reorganized debtor, as owner of the
property, was required to clean up the waste dte in question and termed this obligation a"clam running
with the land." Seeid. Since the debtor retained ownership of the property after bankruptcy, it was
respons ble for ongoing pollution on the property just asif the property had been sold to another entity that
had played no role in depositing the waste. 1d.

In this case, the Board specificaly found that the environmenta problems caused by the debtors
failure to close the landfills were ongoing and that the debtors were responsible as current owners of the
landfillsfor pollutionresulting fromthe rel ease of contaminantsinto nearby waters. TheBoard further found
that the threat to public health and the environment from ongoing releases could only be dleviated by
proper closure and post-closure care of the landfills. Whilethe debtors attempt to distinguish between their
lidhility to close the landfills, which, they contend, was discharged as arising from prepetitionacts, and their
continuing liability to monitor the landfills after closure, this is a meaningless distinction.  The debtors,
following ther reorganization in Chapter 11, are obligated as owners of the landfills to remedy ongoing
pollutioncaused by failure to dose the landfills, and this obligation necessarily requires that the landfills be
closed. The debtors responsihility to close the landfills to hat ongoing releases arose not from their
prepetitionacts but fromthar ownership of the landfills following confirmation. As such, the Board's order
requiring closure of the landfills crested an obligation "running with the land" that was not discharged upon
confirmation under § 1141(d).

The debtors implicitly recognized that responsbility for closure of the landfills derived from
ownership of the property when, in thar disclosure statement, they stated that they intended to sdl the
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Industrid Sdlvage landfill "as is," with the new owner assuming ligbility for the environmenta problems
outlined by the State. Whilethe debtorsdid not, infact, sl this or the other landfills, they are not rdieved
of ther ligbility for ongoing pollution on property retained by them merely because they have passed
through bankruptcy. See CMC Heartland, 966 F.2d at 1147. 1t would make no sense under ether

bankruptcy or environmental laws to say that so long as contaminated property remainsinthe handsof an
ex-debtor, such debtor may continue polluting without the possibility of redress, but that as soon as the
debtor sdls or transfers the property, the new owner is saddled with a cleanup obligation. 1d.

The debtors here had and continue to have the option of sdling the property at a discounted price,
taking into account the costs of bringing the landfills into compliance. While they assert that the State
diminished the vaue of the landfills by revoking therr permit onthe Industrid Salvage siteand thereby made
them unable to clean up the property themselves, nothing prevents them from carrying out their origing
intention of sdlling the property to anew owner who can bring the landfillsinto compliance. In any event,
they remain liable as current owners of the property to complete closure of the landfills and thus diminate
the continuing pollution on the property.

For the reasons stated, the Court finds that the debtors, obligation under the Board's order for
closure and post-closure care of the three landfills was not discharged as a claim in their Chapter 11
bankruptcy proceedings. The Court, accordingly, finds for the State and against the debtors on their
complaints to determine dischargeability of debt.

SEE WRITTEN ORDER.

ENTERED: June®6, 1996

/9 KENNETH J. MEYERS
UNITED STATES BANKRUPTCY JUDGE
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