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Fol | owi ng t he conprom se of a mal practi ce action against its
f or mer bankruptcy counsel, debtor Pyranid Energy, Ltd. ("Pyram d"),
noved to di sm ss its Chapter 7 bankruptcy case. By agreenent of the
parties, the Court granted Pyram d' s notion to di smss onthe condition
that Pyram d first commence an adversary proceeding to resol vethe
di sputed cl ai mof Heyl & Patterson, Inc. ("H&P"), which sought the
bal ance due under a contract for sale of a coal processing plant
furnished to Pyram d prior to bankruptcy.! Pyramd then filed a
pl eadi ng capti oned as an "obj ection, " which the Court construed as an
adversary conpl aint. The conpl ai nt opposed t he al | owance of H&P' s
cl ai mon t he basi s of H&P' s al | eged breach of guarant ee and br each of
i npli ed warranty under the contract, unconsci onability of the debt

owing to H&P, and failure

Pursuant to the agreenent, funds were placed in escrow to pay
the claimof H&P in the event the Court ruled that the claimshould
be al | owed.



of H&P to mtigate damages. H&P has filed a nmotion to dism ss
Pyram d's conpl aint, alleging that theclainms raisedin Pyramd's
conpl aint are barred by the doctrine of res judicataandfail tostate
a cause of action for which relief my be granted.

Det ermi nati on of H&P' s notion requires areviewof the procedural
hi story of this case. On June 5, 1985, shortly after filing its
ori ginal Chapter 11 bankruptcy petition on May 21, 1985, Pyramd
br ought suit agai nst H&P t o recover danmages for H& s al | eged br each of
guar ant ee and breach of warranty with respect to a contract for sal e of
a"classificationand dewatering” plant to be used by Pyramdinits
coal processing operations. Inits three count conplaint, Pyramd
all eged that the plant wholly failed to nmeet the specifications
guaranteed by H&P in the parties' June 1984 contract, that H&P
furnished the plant to Pyram d knowing it was not fit for its intended
pur pose, and t hat no paynments were due to H&P for t he pl ant because
coal production was never begun. Pyram d sought $20 m | lion i n damages
(Counts | and 11) and requested the Court to order the return of all
paynment s made t o H&P and di rect t hat no further paynments be nade ( Count
111,

On March 11, 1987, the Court di sm ssed Pyram d' s conpl aint with
prejudice for "failureto conplywiththis Court's orders throughout

[the] litigationand for failureto beready for trial." This decision
was af firmed on appeal, with both the district court and t he Court of

Appeal s findi ng t hat di sm ssal was proper under Federal Rul e of Civil



Procedure 41(b).? See Matter of Pyrami d Energy, Ltd. v. Heyl &

Patterson, Inc., 869 F.2d 1058 (7th Cir. 1989).

In the meantine, H&P filed a proof of claimin the debtor's
bankr upt cy proceedi nginthe amount of $243, 000, whi ch was t he bal ance
due on the pl ant soldto Pyram d pursuant to the June 1984 contract.
The case was converted to a proceedi ng under Chapter 7 in April 1989,
and a nmal practi ce acti on agai nst the lawfirmthat represented Pyram d
inthe dism ssed adversary acti on agai nst H&P was settledinearly
1993. The mal practice settl ement was sufficient to pay | 00%of the
claims filed against the estate, and Pyramd, with aninterest inthe
proceeds renai ni ng aft er paynent of cl ai ns, gai ned standi ng t o obj ect
toclainsinthis Chapter 7 proceedi ng. The debtor's bankruptcy case
was di sm ssed in May 1993, after thefiling of the present actionto
determ ne H&P's claim

Inits nmotionto dismss Pyram d's conpl ai nt, H&P cont ends t hat
the matters raised in Pyram d' s "obj ection” to all owance of H&' s cl ai m
are barred by res judicata because they arose out of the sane
transaction as Pyram d' s previous | awsuit--the June 1984 contract for
t he sal e of the coal processing plant to Pyramid. In particular, H&P
observes that Pyram d's present all egati ons of breach of guarantee and
breach of inplied warranty are substantially identical to its
al | egations inthe June 1985 conpl ai nt that was concl usi vel y det er m ned

agai nst Pyram d. Thus, H&P asserts that Pyram dis precluded from

2Rul e 41(b), as incorporated into adversary proceedi hgs by
Bankruptcy Rul e 7041, provides for dism ssal of a conplaint where the
plaintiff fails to prosecute or to conply with . . . [an] order of
court." Fed. R Civ. Proc. 14(Db).
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relitigatingthesetheoriesinthe present proceedingto determ ne
al l owance of its claim

Pyram d opposes H&P' s notion to di sm ss, contendi ng that despite
the seemng simlarity between the allegations of its June 1985
conplaint and its "objection” to H&' s cl ai m based on breach of
guar ant ee and breach of inpliedwarranty, the two proceedi ngs do not
i nvol ve t he sane cause of action as required for res judicata because
t he procedural posture of the two proceedingsisdifferent. Pyramd
points out that inits former action, it sought noney danages fromH&P
and H&P deni ed that it owed noney to Pyrami d while, inthe present
proceedi ng, H&P i s seeki ng noney fromPyram d and Pyram d denies it
owes noney. Pyram d asserts that since H&P fil ed no countercl ai min
t he June 1985 action, it had no opportunity to rai se defenses to H&P' s
cl ai mfor the bal ance owed on the contract and that it shoul d not be
barred frompresenting a defenseto H&P' s claiminthis proceedingin
whi ch H&P, rat her than Pyram d, has t he burden of proof. Further,
Pyram d cont ends t hat the special nature of the bankruptcy cl ai ns
procedur e makes the application of res judicatainappropriateinthis
proceedi ng. Rather, Pyram d asserts, this Court nust exerciseits
equi t abl e power t o determ ne cl ai ns agai nst a debtor's estate despite
t he outcone of previous litigation between the parties.

| Breach of Guarantee and Breach of Inplied Warranty

Res j udi cata or "cl ai mprecl usi on" operates to bar a party who has
had an opportunity tolitigate a cause of acti on before an appropri ate
tribunal fromrelitigatingthe same cause of actionin a subsequent

proceedi ng. See generally Restatenent (Second) of Judgnents, 8§ 18,
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19, 24 (1982). Forres judicatato apply, three requirenments nmust be

met: (1) anidentity of the parties inthe two proceedings; (2) an
identity of the causes of action; and (3) a final judgnment on the

meritsinthe earlier action. Mitter of Energy Cooperative, Inc., 814

F.2d 1226, 1230 (7th Cir. 1987), cert. denied 484 U. S. 928, 108 S. .

294, 98 L. Ed. 2d 254 (1987).

The first requirenent forres judicata--identity of the parties--

is obviously nmet in this case. The third requirenent is also
satisfied, despite Pyramd's prelimnary argunent, based on
Pennsyl vani a | aw whi ch governs the parties' June 1984 contract, that a
di sm ssal for failureto prosecute does not constitute ajudgment on
the nerits. Were, as here, the prior action was brought in federal
court, federal rules of res judicata apply, and Rule 41(b) is

applicableto definethe effect of afederal judgnment. See Matter of

Energy Cooperative, 814 F.2d at 1230; Restatenent (Second) of

Judgnents, 8 87. Rule 41(b) provides that "[u]nless the Court inits
order of dism ssal otherw se specifies, a dism ssal under this
subdivision. . . operates as an adj udi cati on uponthe nerits." Thus,
a Rul e 41(b) dism ssal, by its terns, constitutes an adjudi cati on on
the merits as required for res judicata.?

The remaining requirenent for res judicata is that the two

proceedi ngs i nvol ve t he sane cause of action. A"cause of action" for

3By contrast, a Rule 41(b) dism ssal is not sufficient for
application of collateral estoppel or "issue preclusion,” which bars
relitigation of an issue, whether on the same or a different claim
that was actually litigated in a prior proceeding. See In re Randa
Coal Co., 128 B.R 421, 427 (WD. Va. 1991).
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res judi cata purposes is the clai muponwhichalitigant asserts a

ri ght or seeks redress for aninjury. See 1BMore's Federal Practice,

1 0.410[I], 111-176 (2d ed. 1993). Under the test enployed in a
maj ority of jurisdictionsincludingthe Seventh Grcuit, a single cause
of actionincludes all rights of aplaintiff toremedi es agai nst the
def endant that ari se out of the sane transaction or occurrence. |d. at

[11-193; Matter of Energy Cooperative, 814 F.2d at 1230.

Wil e the al | egati ons of Pyram d' s "obj ection” here ari se out of

t he sane transaction as its previous conpl ai nt, Pyram d cont ends t hat
it isnot nowasserting aright or clai magai nst H&P and so i s rai si ng
no cause of action that may be barred by res judicat a. Pyram d
argues--not that the present proceedi nginvol ves a di fferent cause of
actionthanits previous suit--but that it invol ves no cause of action
at all, since Pyranmidis not seeking affirmativerelief but is nmerely
def endi ng agai nst H&' s cl ai mf or noney owed on t he June 1984 contract.
The Court disagrees with this characterization of Pyramd's

"objection.” Admittedly, Pyram dis not nowseeki ng to obtain noney
damages fromH&P based on H&P' s breach of contract asit didinthe
June 1985 action. However, Pyram d's "objection" does not sinply deny
or seek to avoid H&' s claimfor the bal ance due on the June 1984
contract but, rather, alleges that it should be relieved frompayi ng
t hi s anmobunt because of H&P' s breach. Pyram d thus rai ses a cl ai mof

recoupment, whichisinthe nature of a counterclai mthat may be barred

by res judicata. See 20 Am Jur. 2d Counterclaim Recoupnent., and

Setoff, 88 9, 10, 11 (1965) (hereinafter Am Jur. Counterclaim.

"Recoupnent” is theright of a defendant, inthe sane action, to
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reduce or defeat the plaintiff's demand either because the plaintiff
has not conplied w th sone obligationof the contract onwhichsuit is
br ought or because the plaintiff has viol ated sone duty whi ch the | aw
i nposes i nthe maki ng or performance of that contract. 1d. 81, at 228

(1965); see 3 Moore's Federal Practice, f 13.02, at 13-13, n. 1.

Recoupnent al |l ows for nutual demands ari si ng out of the sanme subj ect
matter to be adj usted i n one action, withthe defendant using his claim
agai nst the plaintiff inmtigation of damages. Recoupnent, thus,
constitutes across actioninwhichthe defendant al |l eges he has been
injured by the plaintiff's breach of another part of the contract on

whichthe actionis founded. See Am Jur. Counterclaim 8§ 11, at 236;

33 1.L.P. Set-off and Counterclaim 8§ 2 (1970); see al so O in Mt hi eson

Cheni cal Corp. v. Wiellner & Sons, Inc., 72111. App. 2d 488, 218 N. E.

2d 823 (1966).

While, technically, no affirmative relief nmay be had on
recoupnent, it constitutes an affirmati ve cause of action that is
di stinct froma defense that nerely attenpts to defeat the plaintiff's
cause of action by denial or avoidance.* See

Annot ation, 83 A.L.R 642, at 642 (1933); seealsoUnited States v.

Summ 282 F. Supp. 628, 630-31 (D. N.J. 1968). At common | aw,
recoupnent was sonetinmes viewed as a defense; however, under

federal rul es of pl eadi ng, arecoupnent pleais a counterclai msubject

‘Def enses that may be asserted to avoid a plaintiff's contract
action, for exanple, include accord and satisfaction, failure of
consideration, fraud, illegality, paynent, statute of frauds, and
statute of limtations. See Fed. R Civ. Proc. 8(c).
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to Federal Rule of G vil Procedure 13.° See Am Jur. Counterclaim 8

9, 10; 3 Moore's Federal Practice, T 13.02. Thus, despite its

def ensi ve nature, a clai mfor recoupnent i s a cause of acti on properly
asserted as a counterclaim For thisreason, res judicataappliesto
a recoupnent claim and where a demand has been litigated and
determined in a prior action, it may not again be interposed as a
count ercl ai mi n a subsequent acti on between t he sane parties. Am Jur.

Counterclaim 8 436.

Inthe present case, Pyram d's "objection” to H&P' s cl ai mal | eges
t hat Pyram d shoul d be relieved fromits obligationto pay under the
parties' contract because H&P breached t he guarantee and i npli ed
war ranty provi sions of the contract. Pyram d seeks a determni nation
t hat H&P' s breach of the contract onwhichits claimis founded excuses
Pyram d' s perfornmance of anot her part of the same contract. Pyramd
t hus asserts an affirmative claimfor relief in the nature of
recouprent whi ch, procedurally, nay be vi ewed as a counterclai mto the
"“conpl ai nt” brought by H&P in filing its claimin this bankruptcy
proceedi ng. See 3Collier on Bankruptcy, 8 502[ 3] (1993) (filing of

cl ai mi n bankruptcy proceedingis tantamunt to filing of conplaint in
civil action, and request for affirmativerelief raisedinobjectionto

claimis properly characterized as counterclain.

SRul e 13(a) provides that "[a] pleading shall state as a
counterclaimany claimwhich . . . the pleader has agai nst any
opposing party, if it arises out of the transaction or occurrence
that is the subject matter of the opposing party's claim. .

Fed. R Civ. Proc. 13(a). Under this rule a counterclaimis any
claim including set-off and recoupnent, which one party has agai nst
an opposing party. 3 Moore's Federal Practice, 1 13.02, at 13-13.

8




A conpari son of the all egations of this counterclai mw th those of
Pyram d' s June 1985 conpl ai nt denonstrates that Pyramdis presently
seekingthe sanerelief asinits previous lawsuit. Count Ill of the
June 1985 conpl ai nt incorporatedthe all egations of breach of guaranty
and breach of inpliedwarranty that formed t he basis of Counts | and I
for damages and al | eged t hat si nce coal producti on was never begun
because of the plant's failureto perform Pyram d was not obligatedto
pay for the plant. As part of therelief sought on Count II1l, Pyramd
requested that the Court direct that "no further paynents be nade on
the plant” unless the plant were nade to perform according to
speci fications.

The principles of resjudicatarequirethat Pyram d be barred from
relitigating, as arecoupnent counterclaim its cause of acti on based
on breach of guarant ee and breach of warranty t hat was al ready pl aced
at i ssue and determnedinthe previous | awsuit. H&P, havi ng once been
put to the task of preparingto defend agai nst Pyram d' s contenti on
that its obligation under the contract was cancel ed because of H&' s
own breach of the contract, shoul d not nowbe cal | ed upon t o cont est
the i dentical cause of action as an "objection” to H&P' s cl ai mfor
payment in this bankruptcy proceeding. Pyramd clearly had an
opportunity tolitigateits clai magainst H&Pinthe prior | awsuit,
and, havi ng squandered its opportunity by failingto prosecute that

suit, isnot nowentitledto another round. See Agf a- Gavaert., A. G V.

A. B. Dick Co., 770 F. Supp. 441, 444 (N.D. I11. 1991), aff'd by 879

F.2d 1518 (7th Gir. 1989).

The Court finds without nerit Pyram d's contention that it was
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unabl e t o def end agai nst H&' s cl ai mfor paynent i nthe previous action
because H&P di d not file a counterclaiminthat action.® Pyranid raised
t he sane al | egati ons based on H&P' s al | eged br each of guar ant ee and
breach of warranty inthe earlier adversary proceedi ng as he nowr ai ses
in "defendi ng" against H&P's claim Clearly, if Pyram d had been
successful inobtainingtherelief sought by Count I1l of its previous
conpl ai nt, H&P woul d now be precl uded frompressingits cl ai magai nst
t he debtor's estat e under principles of res judicata. Conversely,
Pyram d's failureto prevail onthis cause of actioninthe previous
suit bars Pyramidfromraisingit inoppositionto H&' s demand f or
payment in this clainm proceeding.

Pyram d further contends that res judi catais i napplicabl e because
t he burden of proof in the two proceedingsis different. Pyramd
al l eges that unli ke inthe previous action where it hadthe burden of
proof as plaintiff, H& nowhas t he burden of proof as claimant inthis
bankrupt cy proceedi ng.

The Court finds nonerit inthis contention. Acreditor filinga
proof of cl ai magai nst a debtor's estate bears the ultinate burden of
provingitsclaim andif an objectionisfiledovercomngthe prinma
facie effect giventotheclaim the creditor nust present evi dence

sufficient to rebut the objection. 3 Collier on Bankruptcy, 1

®H&P was not obligated to raise its claimagainst Pyranmid in the
June 1985 adversary case, as Bankruptcy Rule 7013 provides an
exception to the conpul sory counterclaimprovision of Civil Rule
13(a) when a party with a claimagainst the debtor's estate is sued
by the trustee or debtor-in-possession. See Bankr. R 7013. This
exception serves to make adm nistration of the debtor's estate nore
expedi ti ous and economcal. See 9 Collier on Bankruptcy, T 7013.02,
at 7013-3.
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502.01[ 3], at 502-16 to 502-18. When, however, the objectionis
coupled with a demand for affirmative relief in the nature of a
counterclaim the procedure governing adversary proceedings is
appl i cabl e, and t he obj ect or becones a counter-plaintiff who nust prove
its claimagainst thecreditor asinanycivil proceeding.’” Seeld. at

502-15; 8 Collier on Bankruptcy, 7 3007.03[1], at 3007-3 to 3007-4. In

this case, Pyramd filed a counterclai mfor recoupnent and t ook on t he
burden of proving the allegations of this claimjust as it had as
plaintiff inthe previous action. The asserted di stinction betweenthe
t wo proceedi ngs, therefore, does not exist, and Pyram d cannot avoi d
the bar of res judicata on this basis.

Pyram d contends finally that application of res judicata is
i nappropriate in this proceeding because of the "speci al
jurisdictional concerns” i nvol ved i nthe bankruptcy cl ai ns procedure.
Pyram d asserts that t he bankruptcy court has exclusive jurisdictionto
det erm ne cl ai ms agai nst the estate and that this Court shouldinquire
into the validity, anount and allowability of H&P' s claim

notwi t hstandi ng the results of the parties' prior litigation.

‘Obj ections to clains under Bankruptcy Rule 3007 are handl ed as
contested matters subject to Rule 9014, except to the extent an
objection is joined with a counterclaimconstituting a demand f or
relief of a kind specified in Rule 7001, in which case it is treated
as an adversary proceeding. See 3 Collier on Bankruptcy, F
502. 01[ 3], at 502-15. The debtor's recoupnment counterclaimhere
seeks a determ nation that H&P' s breach of the parties' contract
relieved Pyram d of its paynment obligation. As such, it states an
action for declaratory judgnment relating to a contract dispute, which
is an adversary proceedi ng under Rule 7001(9) and (1). C. In re
Harry C. Partridge, Jr. & Sons, Inc., 43 B.R 669 (Bankr. 1984)
(action for declaratory judgnent regarding efficacy of parties’
contract constituted adversary proceeding).
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| n Pepper v. Litton, 308 U.S. 295, 60 S.Ct. 238, 84 L. Ed. 281

(1939), cited by Pyram d, the Suprenme Court hel d t hat a bankruptcy
court, as acourt of equity, may reexam ne a judgnent form ng t he basi s
of a claimand di sall ow or subordi nate such cl ai mwhen equitable
principles sorequire. Thus, a bankruptcy court may set aside a
f raudul ent clai mor, in appropriate cases, subordi nate t he cl ai mof one
creditor tothose of others to prevent i nequitabl e conduct, even t hough
t he cl ai mhas been reduced to judgnment in an earlier state court

proceedi ng. See Heiser v. Whodruff, 327 U. S. 726, 732-33, 66 S. Ct.

853, 856, 90 L. Ed. 970 (1946). In such instances, the bar of res
j udi cata gi ves way to t he paranount equi t abl e power of t he bankruptcy
court and wi Il not be appliedto prevent the court frominquiringinto

the true nature of the debt. See Brown v. Fel sen, 442 U. S. 127, 138-

39, 99 S Ct. 2205, 2213, 60 L. Ed. 2d 767 (1979); Margolis v. Nazareth

Fair Grounds & Farnmers Market, 249 F.2d 221, 224 (2d Cir. 1957).

Asi de fromthi s narrowcat egory of cases, however, the principle
of resjudicatais fully applicabl e in bankruptcy clains proceedi ngs
and may not be di sregarded by the court in passing on creditors'
clainms. Absent allegations of fraud or collusioninthe procurenent of
a j udgnent, the bankruptcy court will afford res judicataeffect tothe
j udgnment and al |l ow a cl ai mbased on such judgnment wi t hout | ooki ng

behi nd t he judgrment. See Mastercraft Record Plating, Inc., 39 B.R

654, 655 (S.D. N.Y. 1984); cf. Inre Laing, 945 F. 2d 354, 358 (I 0th
Cir. 1991) (bankruptcy court coul d not reexam ne either exi stence or
anmount of cl ai mbased on j udgnent unl ess debt or coul d att ack j udgnent

as havi ng been obt ai ned by extrinsic fraud); see al so Matter of Bulic,
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997 F.2d 299, 305 (7th Cir. 1993).

Inthis case, Pyram d nmay not avoid the bar of res judicataasto
the earlier judgnent, whi ch determ ned t he cause of action nowasserted
as a counterclaim in the absence of sone allegation of fraud or
i nequi t abl e conduct that woul d i nvoke t he special equity jurisdiction
of the Court. Pyramd alleges no equitable grounds requiring
reexam nati on of the judgnent in the June 1985 acti on but, rather,
seekstorelitigateits cause of acti on based on H&P' s breach of the
parties' contract. A breach of contract clai mis founded on conmon | aw
and i s not uni que to a bankruptcy proceedi ng. Thus, al though Pyram d's
cause of action is raised in the context of a bankruptcy clai ns
proceedi ng, it i nvokes no speci al power of the bankruptcy court and nay
not be di stinguished fromPyram d's earlier cause of action onthat

basis. Cf. Inre Randa Coal Co., 128 B. R. 421, 426 (1991) (count of

conpl ai nt seeki ng equi t abl e subordi nati on of cl ai ms i n bankruptcy
proceedi ng stat ed di fferent cause of acti on than breach of contract
count in previous conplaint, and res judi cata was not appl i cabl e even
t hough both counts arose out of common facts).

The Court finds that the cause of action asserted by Pyramdin
its "objection" to H&P' s cl ai mconstitutes the sanme cause of action
t hat was determ ned i nthe June 1985 adversary acti on. Because Pyramd
previously had the opportunity tolitigateits breach of contract claim
bef ore an appropriate tribunal, res judicata operates to bar Pyram d
fromrelitigatingthe sane cause of actioninthis bankruptcy cl ai ns
proceedi ng. Accordingly, the Court grants H&' s notion to di sm ss as

to the allegations of
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breach of guarant ee and breach of inpliedwarranty rai sed by Pyramdin
t he present proceeding.?

[1. Unconsci onabl e Debt

Pyram d addi tional | y asserts that H&' s cl ai mfor t he bal ance owed
onthe parties' contract shoul d be di sal | owed as an unconsci onabl e
debt. Pyramd all eges that the June 1984 contract set a purchase price
of $293,000 for the coal plant; that it previously paid H& $50, 000 on
t hat contract; and that the coal plant was sold after forecl osure for
$45, 000. Pyrami d contends that the forecl osure sal e price established
t he val ue of the coal plant and that, consequently, H&P shoul d not be
allowed to recei ve the contract bal ance of $243, 000 when Pyram d has
al ready paid H&P a greater ampunt than the foreclosure price.

Pyram d' s al | egati on of unconscionability of debt, unlike its
earlier claim of breach of guarantee and breach of warranty,
constitutes a defense to H&P' s claimfor the bal ance owed on the
contract. This defense could not have been raised inthe previous
| awsuit because H&P fil ed no counterclai minthe June 1985 action for
paynment under the contract. Thus, contrary to H&' s contention, this
def ense i s not barred by res judi cata and nust be consi dered on t he
merits.

In objecting to H&P's claim Pyram d asserts--not that the

parties' contract i s unenforceabl e as a product of overreaching or

8 n view of the Court's finding as to res judicata, it is
unnecessary to address H&P's further contention that Pyram d's claim
based on breach of guarantee and breach of warranty is barred by the
four-year statute of limtations for breach of contract clains under
the Uniform comerci al Code.
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ot her unfairness--but, rather, that the deficiency remaining onthe
contract has been rendered unconsci onabl e i n|ight of events occurring
subsequent to t he maki ng of the contract. Pyramdcites noauthority
for its theory that the Court, in considering a claimbased on
contract, can | ook to a subsequent sal e of the subject property to
determ ne the fairness of the contract price.

Under 8§ 502(b), the Court's authority to disallow clains is
limted to the extent of defenses the debtor could assert under
applicable law. See 11 U.S.C. § 502(b).° While Pyram d asserts
t hat t he subsequent sal e of the coal plant establishedits value, this
val uation does not render the price provision of the contract
unconsci onabl e. In a comrercial transaction, price alone is
insufficient to render a contract unconscionable, as it is
i nappropriate for the court to substituteits judgnment for that of a

buyer and seller inafreenarket. Seelnre Colin, 136 B.R 856, 858

(Bankr. D. Or. 1991). The Court is unabletorewite the parties’
contract, and Pyramd's al | egati on of a subsequent sale pricefailsto
rebut the prima facie effect givento H&P' s filed claim Therefore, in

t he absence of any show ng that the contract i s unenforceabl e agai nst

%Section 502(a) provides for the allowance of a properly filed
clai magainst the estate unless a party in interest objects. Section
502(b) states that if an objection is filed,

the court, after notice and hearing, shal
determ ne the amount of such claim. . . as of
the date of the filing of the petition, and
shall allow such claimin such amount, except
to the extent that--

(1) such claimis unenforceabl e agai nst
the debtor . . . under any agreenent or
applicable | aw . .
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the debtor, the Court will allow H&P' s cl ai m based on this contract.

11, Mtigation

Pyram d alleges finally that H&P failed to act reasonably to
mtigateits danages under the contract. Pyram d asserts that the
contract gave H&P a security interest inthe coal plant but that H&P
did not utilizethis contract provisiontoreacquire possession of the
coal plant in order to resell it and reduce its | osses under the
contract. As aresult, Pyram d concludes, H&P' s cl ai mshoul d be
reduced to reflect its failure to properly mtigate damages.

Pyram d provi des no authority for its contentionthat H&P shoul d
be penalized for failingto exercise alegal right it m ght have had
agai nst Pyram d. However, therecordreflects that H&P did, in fact,
attenpt to recover the coal plant pursuant to the parties' contract but
was prevented fromdoing so by Pyram d' s bankruptcy filing. After
anot her secured creditor obtained relief fromstay and obtai ned
possessi on of the coal plant, this Court rul edthat the other creditor
had a perfected security interest inthe plant that was prior tothat
of H&P. Thus, H&P was effectively prevented fromenforcing its
security interest inthe plant, and Pyram d's assertionof failureto
mtigate damages is without nmerit. 10

The Court finds that Pyram d's "objection,"” which has been

'Because H&P raised -- and the Court has considered -- matters
outside the pleadings on the issue of failure to mtigate damages,
H&P's notion to dism ss was treated as a nmotion for summary judgnent,
and Pyram d was given an opportunity to submt additional materials
on its allegations of failure to mtigate damages. See Fed.R Civ.P.
12(b) and 56(c).
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construed as an adversary conplaint, fails to set forth facts
sufficient to state alegal claim The Court, accordingly, grants
H&P' s notion to di sm ss Pyram d' s conplaint wwth prejudice. Inthe
absence of avalidobjectionto H& s claim the claimis allowed as
filed in the anbunt of $243, 000.

SEE WRI TTEN ORDER.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 1, 1993
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