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OPI NI ON

The debtor, R&M Enterprises, Inc., filed apetitionfor Chapter
11 bankruptcy relief on November 2, 1990, which was subsequently
converted to a proceedi ng under Chapter 7 on Septenber 27, 1991. A J.
Nest er, d/ b/ a Nester Managenent, is the |l essor of the preni ses upon
whi ch debt or operated its business. The |l essor filed a notion on
Cct ober 30, 1991, seeking confirmation of therejectionof its | ease
with the debtor, and requesting an adm ni strative claimfor post-
petitionrent the debtor owed fromthe date the order of relief was
ent ered, Novenber 2, 1990, through the date the debtor vacated t he
prem ses, October 19, 1991, inthe total amount of $9, 353.00. The
| ease cormenced on Sept enber 1, 1989, and was t o expi re on August 31,

1992.1 The debtor, inits

The | essor al so sought damages for breach of the lease in the
amount of $13,630.00, representing the rent for the unexpired portion
of the Iease term October 20, 1991 through August 31, 1992. The
| essor, however, withdrew its claimfor these damages at the hearing
on its notion on Novenber 27, 1991.



response to the noti on and at the heari ng on the notion, didnot oppose
the rejection of the | ease, but disputed the | essor's right to an
adm nistrative claim arguingthat thelessor was only entitledto a
general unsecured cl ai mfor any post-petitionrent owed. This Court,
at the hearingonthe notion, orally ordered that the | ease was deened
rej ected, but took the notion for all owance of the adm ni strative claim
under advi senent.

Bef ore t he Court can deci de what portion, if any, of thelessor's
cl ai mshoul d be al | owed as an adnmi ni strati ve expense, the Court nust
first determ ne when the | ease was rej ected. Under 8365(d) (4) of the
Bankr upt cy Code, if an unexpired | ease of nonresidential real property
under which the debtor is alesseeis not assuned or rejected w thin 60
days after entry of the order of relief, then the | ease i s deened
rejected.? Section 348 of the Bankruptcy Code, however, states that if
a caseis converted, then 8365(d) applies "as if the conversion order

were the order of relief,"” thereby indicatingthat the 60-day periodis

2Section 365(d)(4) provides:

[I]n a case under any chapter of this title, if
the trustee does not assune or reject an
unexpired | ease of nonresidential real property
under which the debtor is the | essee within 60
days after the date of the order for relief, or
within such additional time as the court, for
cause, within such 60-day period, fixes, then
such |l ease is deened rejected, and the trustee
shal |l immedi ately surrender such nonresidenti al
real property to the |essor

11 U.S.C. § 365(d)(4) (1991).



reinstated, or begins to run anew, fromthe date of conversions.?3
The record reveal s t he | ease was never expressly assunmed. As this

Court has previously stated, assunption of al ease pursuant to 8365

"requires an unequi vocal expression of intent to assune by the trustee

or debtor in possessi on, as well as express approval by the court.”

In Re U y-Pak, Inc., 128 B.R. 763, 765 (Bankr. S.D. I'll. 1991). No

such action took pl ace regarding the | ease here. Under 8365(d)(4), the

60 days began to run on Novenber 3, 1990, the day after the order of

relief was entered. Because the | ease was never assuned, it was deened

rejected at the expiration of the 60-day period on January 1, 1991.
The new 60- day peri od pursuant to 8348(c) does not applyinthis

case. Oncethe | ease was deened rej ected at t he expiration of the 60-

day period on January 1, 1991, the | ease was no | onger property of the

estate, InRe U.S. Fax, Inc., 114 B. R 70, 72 (E.D. Pa. 1990), sothere

was no | ease to assune or rej ect after the conversi on of the case on
Sept enber 27, 1991. Section 348(c) woul d have only appliedif the
| ease had been assuned or t he conversi on had t aken pl ace before t he
expiration of the original 60-day period. In both of those instances,
t he | ease woul d not yet have beenrejected and therefore would still
have constituted property of the estate.

Any ot her result puts 8365(d)(4) and 8348(c) inconflict with one
anot her and poses potentially serious probl ens for both debtors and

| essors. Suppose a debtor rejects alease after the order of relief is

3Section 348(c) states: "Sections 342 and 365(d) of this
title apply in a case that has been converted under section 706,
1112, 1307, or 1208 of this title, as if the conversion order
were the order for relief.” 11 U.S.C 8§ 348(c) (1991).
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entered and the | essor relets the prem ses. Thereafter, the debtor
converts the case and the trustee i s gi ven anot her 60 days t o assune or
reject the same | ease pursuant to 8348(c). If thetrustee decidesto
assunme t he | ease, then several problens arise, not the | east of which
iswhoisentitledto occupy the prem ses, the debtor or the present
tenant. |If such a situationis allowed to occur, |lessors will be
stymedinthe use of their property. Lessors will fear reletting
their property even after the rejection of al ease because t he debt or
may subsequent|y convert t he case and t hereby reassune the | ease. The
resol uti on of 8365(d)(4) and 8348(c) the Court adopts here fulfills
bot h t he purpose of 8365(d)(4), whichistoprotect | essors "fromthe
delay and uncertainty regarding assunption or rejection of
nonresi dential real property | eases by requiring pronpt actionto

assune the | ease, " and t he conpeti ng pur pose of 8348(c), whichis "to
gi ve the newl y appoi nted trustee an opportunity tofamliarize hinself
(or herself] withthe case prior to makingthe deci sion whether to

assune or reject.” InRe TandemQGoup, Inc., 61 B. R 738, 740 ( Bankr.

C.D. Cal. 1986). For these reasons, the |l ease was deened rej ect ed on
January 1, 1991, regardl ess of the subsequent conversi on, because t he
| ease was not assunmed within the 60-day period. |d. at 741; In Re

Maral ak, Ltd., 104 B.R 446, 449 (Bankr. MD. Fla. 1989).4

The Court now addresses the | essor' s request for an admni strative

claimfor the rent owed fromthe date the order of

“The Court is also persuaded by the reasoni ng and anal ysis nade
by the Tandem court which dealt with this same issue. Tandem 61
B.R at 739-41.



relief was entered until the date the debtor vacated t he prem ses.
Section 365(d) (3) of the Bankruptcy Code requires that the trustee
"tinmely performall the obligations of the debtor . . . arising from
and after the order for relief under any unexpired |ease of
nonresi dential real property, until suchleaseis assuned or rejected,
not wi t hstandi ng secti on 503(b) (1) of [the Bankruptcy Code]." 11 U S.C
§ 365(d) (3) (1991). Section 503(b)(1)(A) provides for the all owance of
adm ni strative expenses, including"the actual, necessary costs and
expenses of preservingthe estate."® The obligationsreferredtoin
8365(d)(3) includethe obligationto pay rent. Therefore, thelessor
isentitledtoanadmnistrative claimfor the rent that accrued duri ng
t he 60-day period prior to the rejection of the | ease pursuant to

8365(d)(3). U.S. Fax, 114 B.R at 73-74; I n Re Virginia Packagi ng

Supply Co., Inc., 122 B. R 491, 493-94 (Bankr. E.D. Va. 1990); I n Re

Honmeowner's Qutl et Mall Exchange, Inc., 89 B.R 965, 969 (Bankr. S.D

Fla. 1988); Tandem 61 B.R. at 741-42; I n Re Fisher &Fisher, Inc., 51
B. R. 680, 682-83 (Bankr. S.D. Chio 1985). The Court additionally notes
that the | essor al so woul d be entitledto an adm nistrative cl ai munder

8503(b) (1) (A) for therent which accrued duringthis 60-day period

5Section 503 of the Bankruptcy Code provides:

(b) After notice and a hearing, there
shall be all owed adm nistrative expenses, other
than clains allowed under section 502(f) of
this title, including-(1)(A) the actual,
necessary costs and expenses of preserving the
estate, including wages, salaries, or
comm ssions for services rendered after the
commencenent of the case.

11 U.S.C. § 503(b)(1)(A) (1991).
5



because, i nasnmuch as t he debt or operated its business out of the |l eased
prem ses during this period, rent was an actual and necessary cost of
preserving the estate.®

The Court cannot concl ude t hat any of the ot her postpetitionrent
t he debtor owes entitles thelessor toan admnistrative claim The
obl i gati ons i nposed by 8365(d)(3) clearly expire oncetheleaseis
rej ected. Moreover, such rent cannot be a necessary cost of preserving
the estate pursuant to 8 503(b)(1)(A) because the | ease has been
rej ected, thereby indicating that the |l ease is unnecessary to the
estate. Although 8365(d)(4) requires that rejected property be
i medi ately surrendered to the | essor, there is no allegation or
showi ng by the | essor herethat it attenptedto regaincontrol of the
property. Therecordreveal sthelessor filedanotiononJanuary 9,
1991, shortly after the original 60-day period expired, for
confirmation of the rejection of thelease and for an admnistrative
claimfor rent. Uponthelessor's request, however, this Court, on
February 8, 1991, allowed the | essor towithdrawits notion. Thus, the

| essor has not reveal ed to t he Court any reason whi ch woul d war r ant

The courts are split on the issue of whether a lessor is
automatically entitled by 8365(d)(3) to an adm nistrative claimfor
the rent owed for the 60 days prior to rejection of the |ease, or
whet her the | essor nust also show that the requirenents of
8503(b) (1) (A) have been fulfilled for the rent clainmed during this
period. See In Re Orvco, Inc., 95 B.R 724, 727-28 (Bankr. 9th Cir.
1989); In Re Daisy/Cadnetix, Inc., 126 B.R 87, 88-90 (Bankr. N.D.
Cal. 1990); In Re Wngspread Corp., 116 B.R 915, 925-26 (Bankr. S.D
N. Y. 1990); Honeowner's, 89 B.R at 969-70. The Court need not
address this issue because the parties did not raise or discuss it,
and because the Court finds that the | essor nevertheless has net the
requi renents of both 8365(d)(3) and 8503(b)(1)(A) for the rent
cl ai med during the 60-day peri od.
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grantingitsclaim particularly inlight of thelessor's apparent
acqui escence inthe debtor's occupation of the prem ses for at | east

ei ght nont hs after the 60-day peri od expired. See Fisher, 51 B R at

683; cf. In Re Cardinal Industries, Inc., 109 B.R 738, 739-741 (Bankr.

S.D. Chio 1989); Honeowner's, 89 B. R at 967, 970. Consequently, the

| essor’' s request for an adm ni strative clai mfor postpetitionrent

i ncurred beyond t he 60-day periodis denied. See U S Fax, 114 B.R at

74.7

Insummary, thelessor's notionfor an adm ni strative clai mfor
t he post-petitionrent owed by the debtor for the 60 days bet ween t he
entry of the order of relief on Novenber 2, 1990, and t he rej ection of
the | ease on January 1, 1991, is allowed. The lessor's notion for an
adm ni strative clai mfor the post-petitionrent owed by t he debtor from
January 2, 1991, through October 19, 1991, is denied. Any danages
resulting fromthe breach of the | ease on January 1, 1991, constitute

a general unsecured claim?® See witten order entered this date.

‘At the hearing, in support of its position that the lessor is
not entitled to an adm nistrative claimfor any of the postpetition
rent owed, the debtor cited In Re Mle. Lemaud, Inc., 16 F.2d 780
(I'st Cir. 1926) and In Re No Care Electric Radiator Corp., 3 F. Supp.
331 (S.D. N. Y. 1933). The court has reviewed these cases and finds
t hem di sti ngui shabl e and i napplicable, principally because these
cases involve the bankruptcy law as it existed prior to the enactnent
of the current Bankruptcy Code.

8The parties indicated at the hearing that upon the Court's
determ nation of the character of the lessor's clains, they could
cal cul ate and agree upon the precise amount owed by the debtor
Therefore, the Court will |eave the decision as to the ampunt of the
claims to the parties.



/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: January 27, 1992




