I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 7
JOHN A. RHODES and
KAROL J. RHODES, No. BK 88-40590
Debt or (s) .

CHRYSLER FI RST FI NANCI AL
SERVI CES CORPORATI ON,

Plaintiff(s),
V. ADVERSARY No. 88-0226

JOHN A. RHODES and

)
)
)
)
)
)
)
)
)
)
)
)
g
KAROL J. RHODES, )
)
)

Def endant (' s).
MEMORANDUM AND ORDER

This matter i s before the Court on the notion of John A. Rhodes
and Karol J. Rhodes (herei nafter, defendants or debtors), for judgnment
on t he pl eadi ngs pursuant to Rul e 12(c) of the Federal Rul es of G vil
Procedure.! The conpl ai nt to whi ch defendants direct their notion
al | eges that debtors are barred by §523(a) (2)(A)?2of the Bankruptcy
Code, 11 U. S.C. 8523(a)(2)(A), fromdischarging a debt owed to
plaintiff. Accordingtothe conplaint, the debtors obtai nedthe sumof
$4,113.91 by fal se pretenses, fal serepresentations and actual fraud
when t hey made an oral application for an extension of their loanwith
plaintiff, andfailedtoinformplaintiff of approxi mately $71, 000. 00

in debts

'Rul e 12(b)-(h) of the Federal Rul es of Cvil Procedure appliesin
adversary proceedi ngs pursuant to Bankruptcy Rule 7012(b).

2Al t hough plaintiff's conplaint is brought under 11 U S.C.
8§523(a)(2)(A).



owed to various creditors. Debtors argue that plaintiff is precluded
froma determ nation of nondi schargeability under either 8523(a)(2) (A
or 8523(a)(2)(B), respectively, because the all eged fal se statenents
concern the debtors' financial conditionand because they are oral
rather than witten. Debtors further argue that they areentitledto
judgment intheir favor for costs and a reasonabl e attorney's fee for
this proceedi ng under 8523(d).

For purposes of a notion for judgnent on the pl eadi ngs under Rul e
12(c), the novant nust "clearly establish[] that no nmaterial issue of
fact remains to beresolved andthat heisentitledtojudgnent as a

matter of law." 5 C. Wight & AL MIler, Federal Practice and

Procedure: Civil 81368, at 690 (1969) (footnote omtted). In

considering the notion, "thetrial court isrequiredtoviewthe facts
presentedinthe pl eadi ngs and t he i nferences to be drawn t herefromin
the I'i ght nost favorabl e to the nonnoving party....[A]ll of the well
pl eaded factual allegationsinthe adversary's pl eadi ngs are assunmed to
be true and al |l contraveni ng assertions inthe novant's pl eadi ngs are
taken to be false.”™ [d. at 690-91 (footnote omtted).

I nthe instant case, even with debtors concedi ng t he accuracy of
all factual allegationsinthe conplaint, plaintiff is precluded as a
matter of lawfromprevailing onits claimfor relief. Plaintiff
argues that it is proceeding under 8523(a)(2)(A) rather than
8523(a)(2)(B). According to plaintiff, 8523(a)(2)(A) does not
forecl ose actions to deny discharge for debts arising fromfal se
pretenses, m srepresentations or actual fraudrelatingto a debtor's

financial condition. However, this argunent is squarely at odds with
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t he pl ai n | anguage of the statute and with caselawinterpretingthis
section.

Section 523(a)(2) of the Bankruptcy Code, 11 U.S. C. 8523(a)(2),
provides in pertinent part:

(a) Adischarge under section 727 ... does not di scharge an
i ndi vi dual debtor from any debt -

* * * *

(2) for noney, property, services, or an
ext ensi on, renewal , or refinancing of credit, to
t he extent obtained by -
(A) false pretenses, a false represen-
tation, or actual fraud, other than a
statenment respecting the debtor's or an
i nsider's financial condition;
(B) use of a statenment in witing -
(i) that is materially false;

(ii1) respecting the debtor's or an
insider's financial condition;

(iii) on which the creditor to whom
t he debtor is |iablefor such noney,
services, or credit reasonably
relied;, and

(iv) that the debtor caused to be

made or published with intent to
decei ve. ..

Section 523(a)(2)(A) states unequivocally that it does not applyto
statenents regardi ng a debtor's financial condition. False statenments
about a debtor's financial condition are dealt with separately in
8§523(a)(2)(B). There, such statenents are subject to the requirenents

set forthinthat section - one of whi ch nandat es t hat t he st at enent be

inwritinginorder to be actionable. Accordingly, it is clear that



"[ p] aragraphs (A) and (B) of section 523(a)(2) are nutual |y excl usive."

3 Collier on Bankruptcy 9523.08, at 523-40 to 523-41 (15th ed.

1988) (footnote om tted).

Plaintiff has not argued, and cannot credi bly argue, that the oral
statenents or nondi scl osures attri butedto debtors fal sely depicting
t he nunber of their creditors and t he anounts of their debts are not
"statenent[s] respectingthe debtor[s'] ... financial condition.” 11
U S. C 8523(a)(2)(A). Mreover, plaintiff has provided no authority to
support its position that oral statenments concerning a debtor's
financi al condition are not excepted from8523(a)(2)(A). Presunably,
pl aintiff woul d have t he Court negat e t he neani ng of §8523(a)(2) (A and
(B) by finding oral financial statenents to be actionabl e under
par agr aph (A) when financial statements - whether oral or witten - are
expressly governed by paragraph (B).

The courts consi dering this question have held that all statenents
concerning a debtor's financial condition- not nmerely formal financi al
statenments - are excepted from 8523(a)(2)(A) and fall within the
provi nce of 8523(a)(2)(B) where, unlessthey areinwittenform they

wi || not bar di scharge of the debt. E.g., Blackwell v. Dabney, 702

F.2d 490, 491-92 (4th Cir. 1983); Engler v. Van Stei nburg, 744 F. 2d

1060, 1060-61 (4th Gr. 1984). See alsolnre Bl ackburn, 68 B. R. 870,

877 (Bankr. N.E. Ind. 1987). Accordingly, since debtors' statenents to
plaintiff were oral and concerned debtors' financial condition, they
are not enconpassed by 8523(a)(2) and may not be relied upon by

plaintiff to prevent discharge of the debt at i ssue. See,e.qg., Inre

Snyder, 75 B.R 130, 134 (Bankr. S.D. Ohio 1987).
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Because the Court holds that plaintiff cannot prevail as a matter
of law under 11 U. S.C. 8523(a)(2), it nust nowlook to 11 U. S.C
8523(d) todetermneif debtors areentitledtorecover their costs and
attorney's fees fromplaintiff as requested intheir Answer andin
their Motion for Judgnent on the Pl eadi ngs. Notably, plaintiff has
failed to rai se any argunment agai nst such an award.
Section 523(d) provides:

I f acreditor requests a deterni nati on of di scharg-

eability of a consuner debt under subsection (a)(2) of

this section, and such debt i s di scharged, the court

shal | grant judgnment in favor of the debtor for the

costs of, and a reasonabl e attorney's fee for, the

proceeding if the court finds that the position of the

creditor was not substantially justified, except that

the court shall not award such costs and fees if

speci al circunstances woul d make the award unj ust.
This sectionis clear in both its | anguage and its intent. "The
awardi ng of attorney's fees against an unsuccessful creditor is
mandatory ... absent a conpelling show ng otherw se.” Matter of
Poskanzer, 55 B. R 329, 331 (Bankr. D. N.J. 1985). And, the purpose of
8§523(d) is to "discourag[e] creditors from objecting to the
di schargeability of consumer debts in marginal cases, or where
substantial justification does not exist .... [T]he threat of
litigation andthe expenses t hereof are often enough to coerce a debt or
to settl e or nake paynent i n areduced anount where ot herw se t he debt
would ... sinply be discharged.... [D)ebtors are frequently unableto
af f ord counsel to defend such cases, and, therefore, it isinportant

t hat debt ors' counsel receive sone nonetary incentivetodoso." Inre

Whods, 69 B. R. 999, 1000 (Bankr. E.D. Pa. 1987) (citing 3Coallier on




Bankruptcy 9523.12, at 523-69 to 523-70 (15th ed. 1986)).

Addi tionally, the burden of proving substantial justificationfor

proceedingwiththelawsuit isontheplaintiff. E.qg., Inre Wods, 69

B.R at 1001. In the event that plaintiff is unable to nmake such a
showi ng, the sol e i ssueis whether speci al circunstances exi st to make

an award of costs and fees unjust. E.g., Matter of Beam 73 B.R 434

(Bankr. S.D. Onhio 1987).

Intheinstant case, it is clear that neither the |l egal argunents
advanced by plaintiff nor the factual situation presented in
plaintiff's conplaint, provide substantial justification for
plaintiff's pursuit of this matter. Section 523(d) "contenpl at es t hat
no pleadingw |l befiledthat does not find support inexistinglaw
or, if thereis nosupport inexistinglaw, that the filingwll be
acconmpani ed by a good faith presentation of argunents for the

ext ensi on, nodification or reversal of existinglaw " Mtter of Beam

73 B.R at 438. See also In re Whods, 69 B.R at 1001. Her e,

plaintiff has provided no authority in support of its positionthat
oral statements concerning adebtor's financial condition bar di scharge
under 8523(a)(2) inthe face of well established authority to the
contrary. Inthe absence of a novel | egal theory advanced by pl aintiff

or proof of uncl ean hands on the part of the debtors, see,e.qg., Inre

Whods, 69 B. R. at 1004, the Court finds no special circunstances to
war rant denying debtors their costs and attorney's fees.

| T1SORDERED t hat t he noti on of defendants for judgnment onthe
pl eadi ngs i s GRANTED.

| T 1S FURTHER ORDERED t hat defendants will be awarded their



reasonabl e attorney fees and costs of this action. Counsel for
def endants shal |l subm t an applicationfor fees and costs withinten
(10) days of the date of entry of this order. The applicationw || be

subject to review by the Court.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Decenber 1, 1988




