I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

| N RE: )
)
CHRI STOPHER A. RI CE, ) Bankruptcy Case No. 99-42244
)
Debt or . )
)
)
CHRI STOPHER A. RI CE, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-4019
)

UNI TED STATES OF AMERI CA)
| NTERNAL REVENUE SERVI CE)

Def endant . )

OPI NI ON

Thi s matter having conme before this Court for trial on a Conpl ai nt
by Debt or Seeki ng Det ermi nation that | ncome Taxes are D schargeabl e; 11
U S C 8§ 523(a)(1); the Court, having heard sworn testinony and
argunent s of counsel and bei ng ot herwi se fully advi sed i nthe prem ses,
makes t he fol | owi ng findi ngs of fact and concl usi ons of | awpursuant to
Rul e 7052 of the Federal Rul es of Bankruptcy Procedure.

Under 11 U.S.C. § 523(a)(1)(B), it is stated that:

(a) A discharge under section 727, 1141, 1288(a),
1288(b), or 1328(b) of this title does not discharge an
i ndi vi dual debtor from any debt -

(1) for a tax or a custons duty -

(B) with respect to which a return, if
required -



(i) was not filed; or

(ii) was filed after the date on whi ch
such return was | ast due, under applicabl e
| aw or under any extension, and after two
yea_rs_beforethe date of thefiling of the
petition;

Intheinstant case, the Debtor/Plaintiff has admtted onthe
record that he did not fileatax return for the years 1988, 1989,
1990, 1991, and 1992, even t hough he was awar e t hat those returns were
due. The uncontroverted evidence in this case indicates that the
Debtor didfile arequest for anextensionof tinetofiletax returns
for the years 1988 t hrough 1992, but that notax returns were ever, in
fact, filed. The Debtor enteredinto arepaynent agreenent withthe
I nt ernal Revenue Service in 1997, and does not now, nor has he ever,
di sputed t he ampbunt of tax due pursuant to the repaynment agreenment
whi ch he voluntarily enteredinto. Therecord alsoreflects that,
since 1997, the Debtor has cooperated with the Internal Revenue Service
and has provi ded sone i nformati on as request ed. However, he has never
signed the substitute returns filed by the I nternal Revenue Servi ce,
al t hough he stated on the record that he woul d signthemif he were
asked to do so.

The burden of proof by a preponderance of the evidence i s upon

"the party seeking to establish an exceptionto the di scharge of a

debt." Inre Craw ey, 244 B. R 121 (Bankr. N.D. Il1. 2000). Courts
whi ch have exam ned t he neani ng of 11 U. S.C. § 523(a) (1) (B) have found
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t hat the | anguage of this statuteis clear, and that an i ndividual's
debt arising as aresult of atax for whichthe debtor was requiredto
fileareturnis non-dischargeableif the debtor did not file that

return. See: |nre Haywood, 62 B. R 482, at 485 (Bankr. N.D. I1l1.

1986). The Debt or herei n does not di spute that he was requiredtofile
tax returns for the years 1988 t hrough 1992, and he admts that those
tax returns were not filed. The only basis upon which the Debtor seeks
to have the tax debt for the years 1988 t hrough 1992 di scharged i s

based upon the case of Inre Hatton, 216 B.R. 278 (BAP 9th Cir. 1997),

in which the Bankruptcy Appellate Panel determ ned, on facts
substantially simlar to the instant case, that the debtor's
cooperationthereinwith the I nternal Revenue Service and his entry
into a paynent agreement provided the equival ence of filing the
required tax return and, thus, the tax debt in question was
di schargeabl e under 11 U. S. C. §523(a)(1)(B). Unfortunately for the

Debtor, the case of Inre Hatton has been reversed by the Nnth Grcuit

Court of Appeals inan Qpinionfiledon August 10, 2000, cited aslnre
Hatt on, 2000 WL 1126374 (9th Cir. 2000). The Ninth Circuit, inits
Opi nion, succinctly points out that the | anguage of 11 U . S.C. 8§
523(a)(1)(B) is patently clear, and that an install nent agreenent and
substitutereturnsfail toqualify asareturnasthat termis usedin
§ 523(a)(1)(B).

In the present case, it is commendabl e that the Debtor has



cooperated with the I nternal Revenue Service and entered into an
i nstal | ment agreenent for paynment of the taxes due for the years 1988
t hrough 1992; however, the Court is unable to | ocate any authority
whi ch woul d support the Debtor's positionthat his cooperation and
entry into arepaynent agreenent is equivalent tothe filing of tax
returns for those years that are the subject of thislitigation. As
such, the Court can only concl ude t hat the tax debt due t he I nternal
Revenue Service for the years 1988 t hr ough and i ncl udi ng 1992 i s non-
di schar geabl e i n bankruptcy pursuant tothe provisions of 11 U. S.C. 8§
523(a)(1)(B). The Internal Revenue Service and the Debtor have
stipul ated that the Debtor's tax debt for the years 1993, 1994, and
1995 i s di schargeabl e i n bankruptcy in that the Debtor did fileincone
tax returns for those years and, thus, do not fall within the
exceptions to di scharge under 8 523(a)(1). The parties al so have
sti pul ated that t he Debtor has a snal| anpunt of tax due for the year
1996, and that that anmount will be duly paid by the Debtor.

ENTERED: August 21, 2000.

/sl GERALD D. FINES
United States Bankruptcy Judge



