I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11

GLADYS FORBES RI CHEY,
BK 88-41047

N N’ N’ N

Debt or (s) .

VEMORANDUM AND ORDER

The parties tothis proceeding are not strangers. Infact, they
have quite a history of litigationw th one another. Theissuethis
Court rnust decide involves litigationwhichbeganin 1975 when John R
Hi eber, Frank H eber and Leo Cul | i gan (plaintiffs) brought suit i n Cook
County Circuit Court against A. A Richey and d adys Richey
(def endant s) . The suit was brought against defendants both
i ndi vi dual I y and doi ng busi ness as Double AQ | Producers, Inc. (Double
A) for allegedly inducingplaintiffstoinvest noney in Doubl e A based
on fal se representations.

The defendants were personally served and filed a speci al
appear ance, whi ch | at er becane a general appearance. The defendants
filed an answer and participatedinthe pretrial proceedi ngs. However,
t he def endants di d not appear for trial and a default judgment was
ent er ed agai nst themon July 27, 1977. The judgnent order was si ghed
May 9, 1978.

On Novenber 27, 1979, two and one-half years fromentry of the
def aul t, and one and one-hal f years fromwhen t he j udgnent order was
si gned, the defendants filed apro se petitionto vacate the default
j udgment and subsequently retained counsel. Defendants' petitionto

vacat e al | eged t hat the default judgnent was i nproperly and erroneously



entered, and was void because no notice of the
trial was given to defendants. Thetrial court deni ed def endants’
petition.

The def endants then appealed to the First District Appellate
Court. On appeal, defendants contended t hat they had no noti ce of the
July 27, 1977 trial date and that the trial court erred in denying
their petitionto vacate the default judgnent. The Appell ate Court
affirmed the trial court and further denied a petitionfor rehearing.
Review by the Illinois Supreme Court was al so sought and denied.?

On January 14, 1982, defendants filed a quiet title actionin
Ri chl and County, Illinois. Defendants all eged that a nenorandumof t he
Cook County judgnent had been recorded inthe Ofice of the Recorder of
Deeds i n Ri chl and County, Illinois, and that the judgnment was a cl oud
on the real estate. Defendants further alleged that the default
j udgnment was voi d because def endants were not gi ven notice of thetrial
date. The plaintiffs didnot answer the R chl and County conpl ai nt and
on May 28, 1982, a default judgnent was entered in favor of defendants.

Upon entry of the Ri chl and County judgnent the plaintiffs filed
a notionto vacate the default judgnment. On January 4, 1983, the
Ri chl and County Circuit Court deniedthe notionto vacate as to John R
Hi eber, but granted the notion as to Frank Hi eber and Leo Cul | i gan.
John Hi eber appeal ed t he deni al of the notionto vacate, but the appeal

was di sm ssed for | ack of jurisdiction. No further action has been

'Hi eber v. Richey, No. 55228 (lllinois Supreme Court COct. 19,
1981) (order denying petition for | eave to appeal).
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taken in the Richland County proceedings.?

On May 28, 1987, the Cook County Circuit Court entered a judgnent
reviving the May 9, 1978 defaul t judgnent. The judgnent of revival was
entered for $101, 000. 00 pl us 8%i nterest fromMay 9, 1978, or roughly
$181, 800. 00.

I n what seenms to be afinal attenpt tocollaterally attack the

Cook County judgnment, d adys Richey filed a petition under chapter 11

’2l1'l.Rev. Stat. ch. 110A, 8304(a) provides:

(a) Judgnents As To Fewer Than All Parties or
Clainms - Necessity for Special Finding. |If
multiple parties or nmultiple clainms for relief
are involved in an action, an appeal my be
taken froma final judgnent as to one or nore
but fewer than all of the parties or clains
only if the trial court has made an express
witten finding that there is no just reason
for del aying enforcenent or appeal. Such a
finding may be made at the time of the entry of
the judgnment or thereafter on the court's own
notion or on notion of any party. The tinme for
filing a notice of appeal shall be as provided
in Rule 303. In conputing the tinme provided in
Rule 303 for filing the notice of appeal, the
entry of the required finding shall be treated
as the date of the entry of final judgnent. In
t he absence of such a finding, any judgnment
that adjudicates fewer than all the clains or
the rights and liabilities of fewer than all
the parties is not enforceable or appeal able
and is subject to revision at any tinme before
the entry of a judgnment adjudicating all the
claims, rights, and liabilities of all the
parties.

Il'l.Rev. Stat. ch. 110A, 8304(a) (Supp. 1989). No express finding
has been made by the Richland County Court. Since the Richland
County proceedi ngs have not produced a final judgnment, this Court
need not address the issue of conpeting judgnents.
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of the Bankruptcy Code on Novenber 8, 1988.2% The plaintiffs filed
cl ai ms based on t he Cook County judgnent, and debtor objectedtothe
clainms alleging once again that the default judgnent was invalid
because debtor did not receive notice of thetrial. This causeis
before the Court on debtor's objection to clains.

The i ssue before the Court i s what preclusive effect nust be gi ven
to the Cook County G rcuit Court order denyi ng def endants' petitionto
vacate. Determ nation of thisissuerequires an exam nation of the
principle of collateral estoppel. Collateral estoppel or issue
preclusiontypicallyinvolves afindingof fact by atrial court which
bi nds al | subsequent proceedi ngs as to that factual finding. Paine

Webber, Inc. v. Farnam 870 F.2d 1286 (7th Cir. 1989); Tel egraph

Savi ngs and Loan Associationv. Schilling, 105111. 2d 166, 473 N. E. 2d

921 (1984).
At the outset the court notes that 28 U. S.C. 81738 directs federal
courtstogive state court orders the sane effect such orders woul d be

gi ven by the courts of the state whichrenderedthe order.* 4Paine

3The chapter 11 petition was filed individually by G adys Richey
because A. A. Richey was deceased at the tine of the filing.

428 U.S.C. 81738 provides that:

The records and judicial proceedings of any
court of any such State, Territory or
Possessi on, or copies thereof, shall be proved
or admtted in other courts within the United
States. ..

Such acts, records and judicial proceedings or
copi es thereof...shall have the same full faith
and credit in every court within the United
States and its Territories and Possessi ons as
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Webber, Inc., 870 F. 2d at 1290; Jones v.City of Alton, Illinois, 757

F.2d 878, 883 (7th Cir. 1985). Therefore, Illinois preclusionlawwll
govern the effect to be given to the order denying the petitionto
vacat e.

Under Il linoislaw three elenents nust be net before coll ateral
estoppel will apply. There nust be a valid final judgment, the
j udgnment nust have actually decided the issue presented in the
subsequent proceedi ng, and t he party agai nst whomest oppel i s asserted
must have been a party or in privity with a party to the prior

litigation. Service Systens Corporationv. VanBartel, 174 111 . App. 3d

412, 528 N.E. 2d 378, 383 (1988); Fearon v. Mbil Joliet Refining

Corp., 131 111.App. 3d 1, 475 N. E. 2d 549 (1984); Peopl e v. Mir phy, 102

I1l.App. 3d 448, 430 N.E. 2d 94 (1981).

The first essential element to the application of coll ateral
est oppel is the presence of afinal judgnment. An order is considered
final if it termnatesthelitigationbetweenthe parties andfinally
det erm nes, fixes, and di sposes of their rights as to the i ssues nade

by thesuit. Glbert v. Braniff |nternational Corporation, 579 F. 2d

411, 413 (7th Cir. 1978). Furthernore, finality requires that the

potential for appellate revi ewhas been exhausted. Ballwegyv. Gty of

Springfield, 114 111. 2d 107, 499 N. E. 2d 1373, 1375 (1986); Peopl e v.
Shl ensky, 118 I111.App. 3d 243, 454 N.E. 2d 1103, 1106 (1983).

Il1linois|awprovides by statute that an order denyi ng a petition

t hey have by |law or usage in the courts of such
State, Territory or Possession from which they
are taken.



to vacate a default judgment is a final and appeal abl e order.
II'l.Rev.Stat. ch. 110A, 8304(b)(3) (Supp. 1989).°% In addition, the
deni al of the petitionto vacate was affirnmed by the appel |l ate court
and deni ed further revi ewby t he Suprene Court. Thus, the potenti al
for appellate review has been exhaust ed.

Secondly, the prior order must have actually deci ded the i ssue
presented inthe subsequent proceedi ng. Coll ateral estoppel is based
on broad principles of justice and applies only when the party has had
an opportunity to establish hisclaim 23Alllinois Law& Practi ce,
Judgnent s 8361 (1979). The argunent that the Cook County judgnent is
voi d due to | ack of notice was raisedin defendants' petitionto vacate
t he default judgnent. Thetrial court deniedthe petitionandrecited
that its decision was nmade after hearing argunents of counsel
consideringthe affidavits, briefs, and exhibits filedin support of
the petition.® It isclear fromthe record that defendants have had an
opportunity to present their argunment regarding | ack of notice. One
opportunity is all that is required.

Furthernore, it is of no concern that the trial court's order
denying the petitionto vacate di d not expressly state that notice had
been sent. The principal argunent raised by the petitionto vacate was
t hat the judgnment was void due to | ack of notice. The trial court

heard argunent s of counsel, considered affidavits, briefs, and exhibits

5Section 304(b) was added in 1969; therefore it was effective
when defendants filed their petition in 1979.

6Hi eber v. Richey, No. 75 CH 5359 (Cook County Circuit Court
Feb. 11, 1980) (order denying petition to vacate default judgnent).
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on this issue. Thus, when the court entered its order denying the

petition, the issue of notice was decided by inplication.

7 An i ssue may be "actual |y deci ded" even wi t hout an express rulingif
a court can determ ne that the issue in question was deci ded by

necessary i nplication.’” Paine Webber, Inc. v. Farnam 870 F. 2d 1286,

1291 (7th Cir. 1989).

The final el ement requires that the party agai nst whomest oppel is
asserted was a party or in privity with a party to the prior
litigation. Thereis no disputethat the parties are the sane, except
for A. A Richey, who is now deceased.

Al'l el ements necessary to the application of coll ateral estoppel
are present and therefore debtor cannot raise the issue that the
judgnment is voiddueto |l ack of notice. The question of notice was
determ ned by the Cook County Circuit Court and will not be
reconsi dered by this Court.

The debtor further objects to the clains of John Hi eber, Frank
H eber and Leo Cul | i gan because each cl ai mwas filed for $181, 800. 00,
whichis the full anount of the judgnment after revival. Al though each
claimrecites the judgnent as ajoint judgnent, the debtor is correct
t hat each clai mant i nproperly lists the total anount of his clai mas

$181, 800. 00.

"Furthermore, the exact argunent regardi ng notice was nmade on
appeal, and the appellate court accepted as accurate the | ower
court's finding that notice had been sent. Hieber v. Richey, No. 80-
666 (Ist Dist. May 4, 1981)(order affirmng the trial court denial of
petition to vacate).




| T1S ORDERED t hat debtor's objectionto claimis OVERRULED i n
regard to the validity of the judgnment.

| T 1S FURTHER ORDERED t hat debtor's objection to claimis

SUSTAI NED as to the anount clainmed. Each claimant shall file an

amended proof of claimwthin thirty (30) days.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 28, 1989




