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Debt or (s) .

OPI NI ON

After the death of their fourteen-year-old son, debtors Gal e and
Karen R gdon fil ed a wongful death action in Jackson County, Illinois,
agai nst David Sl usher. The parties settledthe matter, and on May 7,
1985, the court entered a "Final Settlenment and Di sbursenent order"
approving the settlement. The order provided that Sl usher woul d pay
t he debtors $142,000in a structured settl enent i n exchange for the
debt ors' rel ease of clains against him After subtracting attorney's
fees, the debtors were to recei ve $24, 938 i n 1985, $3, 500 each year for
t he next ni neteen years thereafter, and $31,000inthe twentieth year.
I norder to pay this structured settlenment, an annuity contract was
purchased wi t h SAFECOLi f e | nsurance Conpany. The debtors were t he
annui tants and Western St ates | nsurance Conpany was t he owner of the
contract.

The debtors filed ajoint petitionfor Chapter 7 bankruptcy reli ef
on March 12, 1991. The debtors originally cl ai med as exenpt property

one annual paynment fromthe annuity, $3,500, pursuant to



I1l. Rev. Stat. ch. 73, para. 850 (1991).! On April 8, 1991, the
trustee filed an objectiontothis exenption, claimngthe annuity was
not exenpt under Illinoislaw This court granted, on June 28, 1991,
t he debtors' petitionfor [eaveto file an anended exenpti on schedul e.
Under the anended schedul e, the debtors claimthe proceeds of the
annui ty are exenpt under four different provisions of the personal
property exenpti on section of thelllinois Code of Civil Procedure,
I1l. Rev. Stat. ch. 110, para. 12-1001 (1991).° The debtors contend t he
entire proceeds of the annuity are exenpt under either section 12-
1001(f) or section 12-1001(h)(2). The debtors alternatively assert
t hat $15, 000 of the annuity i s exenpt under section 12-1001(h)(4) and
$2,690 i s exenpt under section 121001(b). Although the trustee
continues to object tothe debtors' cl ai med exenpti on under sections
12-1001(f), 121001(h)(2), and 12-1001(h)(4), he concedes t he debtors
are all owed an exenption for $2,690 of the annuity under section
121001(b). Consequently, the questionto beresolvedis whether the
debt ors can cl ai mt he annui ty exenpt under section 121001(f), section
12-1001(h)(2), or section 12-1001(h)(4).

Section 12-1001(f) exenpts:

[a] | | proceeds payabl e because of the death

Thi s renedi al exenption provision of the Illinois Insurance
Code is simlar to Ill. Rev. Stat. ch. 110, para. 12-1001(f) (1991),
a provision of the personal property exenption section of the
Il1'linois Code of Civil Procedure.

2lI'l'inois has exercised its right under section 522(b)(1) of the
Bankruptcy Code, 11 U S.C. 8 522(b)(1) (1991), tolimt an Illinois
debtor's choice of exenptions to those provided by state law. [I11.
Rev. Stat. ch. 110, para. 12-1201 (1991); In Re Vogel, 78 B.R 192,
193 n.2 (Bankr. N.D. IIl. 1987).
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of the insured and t he aggregat e net cash val ue
of any or all life insurance and endowrent
policies and annuity contracts payabletoawfe
or husband of the insured, or to achild, parent
or ot her person dependent upon the insured .

I1l. Rev. Stat. ch. 110, para. 12-1001(f) (1991) (enphasi s added).
Under section 12-1001(f), the reci pi ent of the annuity proceeds nust be
aw fe or husband of the insured, or achild, parent or other person
dependent uponthe insured. Thereis no disputethe debtors werethe
parents of their deceased son. Theinitial issueis whether, under the
terns of the statute, they nust al so have been dependent upon him

The court in In Re Schriar, 284 F.2d 471 (7th Cir. 1960)

interpreted anidentical phrase foundin the exenption provision of the
I'I'l'i noi s |nsurance Code.® The i ssue was whet her t he debt or coul d cl ai m
as exenpt the cash surrender val ue of |ife insurance policies payabl e
t o hi s nondependent adult children. [d. at 472. The court hel d t hat

"dependent" nodified both "child" and "parent"” inthe statute.* Like

3Section 850 of the Illinois |Insurance Code, the statute under
consideration in Schriar, provided:

Al l proceeds payabl e because of the death
of the insured and the aggregate net cash val ue
of any or all life and endownment policies and
annuity contracts payable to a wife or husband
of the insured, or to a child, parent or other
person dependent upon the insured . . . shall
be exenpt from execution, attachnent,
garni shment or other process, for the debts or
liabilities of the insured

I1l. Rev. Stat. ch. 73, para. 850 (1959) (enphasis added).
4The court stated:
It is a "cardinal rule" in construction of a

3



the court in Schriar, this court finds that "dependent” nodifies
"child" and "parent" in section 12-1001(f) such that a child or parent
must be dependent upon the insured in order to benefit fromthe
exenpti on.
The debt ors poi nt out that the Jackson County circuit court found
t hey wer e dependent upon their son when it approved the settlenent in
t he wongful death action. The settl enent order states: "The Court .
. finds that GALE RI GDON and KAREN RI GDON sust ai ned a pecuni ary | oss
by reason of t he death of t he decedent, JAMES RI GDON, and further finds
t hat their respective dependency upon t he decedent [is] . . . 100%. .

Bef or e det er m ni ng whet her t he debt ors wer e dependent on their

statute that effect should be given, if

possi ble, to each word, clause and sentence.
The instant statute limts the beneficiaries
"to a wife or husband of the insured, or to a
child, parent or other person dependent upon
the insured.” The legislature used the words
"or other person dependent upon the insured,™
not just or person dependent upon the insured.
The word "ot her" cannot be discarded. The

| egislature clearly anticipated that child and
parent were in the sanme class as "other person
dependent upon the insured.” The |egislature
nmust have intended that "dependent upon the

i nsured" should modify child and parent, as
wel |l as "other person.” Furthernore, this
interpretation gives effect to the chief

obj ectives of the exenptions laws, in that it
protects the debtor in his subsistence, his
famly to whom he is obligated to support, and
the public. Interpreting this statute
liberally neither requires nor permts us to
read into the statute that a beneficiary may be
an adult son or daughter not dependent upon the
debt or, where such neaning is sinply not there.

Schriar, 284 F.2d at 474 (citation omtted).
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m nor son for purposes of the exenptions here at i ssue, however,
"dependent” first nust be defined. No definition of "dependent" can be
found i n t he personal property exenption sections of thelllinois Code
of Civil Procedure. Likew se, the Bankruptcy Code | acks a definition

of "dependent." Inthe Matter of Velis, 123 B.R 497, 511 (D. N.J.

1991); In Re Dunbar, 99 B. R. 320, 324 (Bankr. M D. La. 1989) ; In Re

Tracey, 66 B.R. 63, 66 (Bankr. D. Md. 1986).5 Bl ack's LawDi cti onary
defi nes a "dependent” as "[ 0] ne who deri ves his or her mai n support
fromanother. . . . [Onewhorelies] on, or [is] subject to, soneone
el se for support; not ableto exist or sustain onesel f, or to perform
anything without thew ||, power, or aid of soneone el se.” Bl ack's Law
Dictionary 437 (6th ed. 1990).

Inanlllinois wongful death action, afinding of dependency by
the court i s necessary for the distribution of the recovered damages. ©

I n a wongful death context, recovery based on dependency i ncl udes

The Bankruptcy Code nmerely states that "dependent" includes a

"spouse, whether or not actually dependent.” 11 U S.C. 8§522(a) (1)
(1991).
The I11inois Wongful Death Act provides:

The anount recovered in any such [w ongful
deat h] action shall be distributed by the court
in which the cause is heard or, in the case of
an agreed settlenent, by the circuit court, to
each of the surviving spouse and next of kin of
such deceased person in the proportion, as
determ ned by the court, that the percentage of
dependency of each such person upon the
deceased person bears to the sum of the
per cent ages of dependency of all such persons
upon the deceased person.

I1'l. Rev. Stat. ch. 70, para. 2 (1991).
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recovery not only for | oss of financial support, but al so for | oss of

soci ety. Adanms v. Turner, 555 N E. 2d 1040, 1042 (11l. App. Ct. 1990);

In Re Estate of Wese, 533 N. E. 2d 1183, 1184 (Ill. App. Ct. 1989).

Loss of soci ety enconpasses, but is not limted to, deprivation of

conpani onshi p, gui dance, advice, and | ove. Adans, 555 N E. 2d at 1043

Al though the Illinois courts supplied the definition of
"dependent” for purposes of the Wongful Death Act, the Illinois
| egi slature itself has defined "dependent” in other statutes in which
it has used the term’ Congress, |ikew se, has included specific
definitions of "dependent” in various federal statutesinwhichit has

used the term Dunbar, 99 B.R at 324.°8

‘See, e.qg., Ill. Rev. Stat. ch. 48, para. 401(C) (1991)
(defining "dependent" for purposes of the Illinois Unenploynent
| nsurance Act); Ill. Rev. Stat. ch. 127, para. 523(h) (1991)
(defining "dependent” for purposes of the Illinois State Enployees
Group Insurance Act); IIl. Rev. Stat. ch. 70, para. 72(e)
(1991) (defining "dependent" for purposes of the Illinois crine
Victinms Conpensation Act); Ill. Rev. Stat. ch. 108 1/2, para. 16-

140(3), (5) (1991) (defining "dependent beneficiary" and "dependent
parent" for purposes of determ ning survivors' benefits in state
teachers' retirenment annuities); IIl. Rev. Stat. ch. 48, para. 138.7
(1991) (Illinois Wrkers' Conpensation Act).

8Some of these statutes include:

10 U.S.C. 82181(2) (defining "dependent" for
pur poses of educati onal assistance for nenbers
of the armed forces held as captives); 10

U S.C 8 1032(d)(1) (disability and death
conpensation for dependents of nmenmbers of the
arnmed forces held as captives); 37 U S.C. § 551
(defining "dependent"” for purposes of paynents
to a m ssing nenber of a unifornmed service); 30
U S C 8§ 902(a) (Black Lung Benefits Act); 5
U.S.C. 8§ 8110(a) (conpensation for dependents
of governnent officers and enployees); 5 U S.C
8§ 8441(3) (defining "dependent" for purposes of
survivor annuities of governnment officers and
enpl oyees); 5 U.S.C. 8 8901(9) (defining
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Nei ther the federal nor the state courts have had to define
"dependent” for purposes of the issue presented here, but the federal
courts have interpreted "dependent” as it is usedin other contexts

wi t hi n t he Bankruptcy Code. For instance, inlnRe Tracey, 66 B.R. 63,

t he court resol ved t he questi on of whet her the 72-year-ol d not her of
one of the debtors was a "dependent” for purposes of section
1325(b) (2) (A) of the Bankruptcy Code, 11 U. S.C. § 1325(b) (2) (A (1986).
After first noting that Congress failedto definethe word "dependent, "
the Tracey court attenpted to determ ne what t he | egi sl ature neant by
the term Tracey, 66 B.R at 66. The court | ooked at two federal
statutory definitions of "dependent" which appliedto parents: first,
t he I ncone Tax Code defi nition which included a parent of the taxpayer
who recei ved over half of his or her support fromthe taxpayer, 26
U S.C. 8§ 152(a) (1986); id., and, second, the federal | awconcerning
nmedi cal and dental care for mlitary personnel, which al so i ncl uded as
"dependent " a parent who was i n fact dependent on his or her child for
over one-hal f of his support and residinginthe child s househol d,
Tracey, 66 B.R at 66; 10 U.S.C. § 1072(2)(E) (1986).

The not her inTracey resided in a nortgaged house owned by t he

"dependent"” for purposes of health insurance
for government officers and enpl oyees); 42

U S.C. 8§ 3796b(2) (defining "dependent" for

pur poses of public safety officers' death
benefits); 26 U S.C. 8§ 152 (the Internal
Revenue Code, defining "dependent"” for purposes
of meeting one of the requirenments in order to
clai ma deducti on against gross incone).

Dunbar, 99 B.R. at 324.



debtors. Wil e the debtors cl ai med t he not her as a dependent on their
federal income tax return, their contributiontothe nother's housing
needs was |less than fifty percent of the funds required for her
support. Tracey, 66 B.R at 65-66. The Tracey court conpared the
pur poses of Titles 26 and 10 to the purpose of section 1325(b) of the
Bankrupt cy Code:

The question is one of the existence of

dependency in whol e or substantial part. It

appears fromthe record t hat [t he not her] cannot

support herself and provide shelter on her

nont hl y soci al security paynent of $510. It is
sel f-evident she requires sonme support. The
i ssue i s whet her the partial support t he
debtors provide for her is fromthe debtors’

di sposabl e inconme. Unlike the cited sections
fromTitles 10 and 26, § 1325(b) focuses onthe
i npact upon debt ors and not upon the recipient.

| f Congress wishedto create athreshold of 50%
bef ore t he parental dependency fact or coul d be
consi dered, Congress woul d have used t he sane
| anguage as under other laws. It didnot. The
i dea of a partial dependent i s harnoni ous with
the concept of Chapter 13 debt repaynent in that

t he debtor is hard pressed to provide his own
support aside from that of sem -dependent

parents.

Id. at 67. The court concluded that "allowing [the] nother tolivein
a property wi th a nodest rental val ue of $175, i n whi ch she has | i ved
for 30 years, isacontributiontothe support of a person partially

dependent upon [the] debtors."™ |d.
I nln Re Dunbar, 99 B. R 320, the debtor |isted ni ne dependents on

hi s schedul e of current expenses, all of whomwere either the children
or grandchil dren of a wonman wi t h whomt he debt or had been living for
several years. Acreditor objectedtothe debtor's discharge, all eging

t he nine chil dren were not the debtor's dependents and t hat t he debt or
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had t hus know ngly and

fraudulently nmade fal se statenments in his schedule. [d. at 321.
Like the court in Tracey, the Dunbar court |anmented the |ack

of an explicit definition of "dependent” in the bankruptcy forns, the

bankruptcy rul es, and t he Bankruptcy Code. 1d. at 324. The court

not ed t hat Congress has specifically defined "dependent” in ot her

federal statutes "whenthe termwas to be usedin a particul ar manner

for a particul ar purpose or i na nmanner other thanits plain and usual

meani ng." 1d. TheDunbar court concluded that, without astatutory
definition of "dependent,"” it had to use the plain, ordinary,
contenporary, and common neani ng of the word. 1d. The court,

therefore, interpreted "dependent," as used in the bankruptcy forns, to
mean "a per son who reasonably relies onthe debtor for support and whom
t he debt or has reason t o and does support financially."” 1d. The court
reasoned:

[Given the cited underlying purpose of requiring

t he preparation and filing of the schedul e of

current i ncome and expenses (so that the Court

and the U. S. Trustee wi || have sone docunent to

anal yze for purposes of making a 8§ 707(b)

determ nation), it makes sense that the term

"dependent"” be broadly construed, because a

debt or who is reasonably supporting persons

livinginhis househol d (even though not | egally

required to do so) sinmply will not have that

noney avail able to pay consuner debt.
|d. at 324-25.

The court i n Dunbar stated further that its definitionrequired

"t hat the debtor have reason to provi de support and t hat t he cl ai ned
dependent have reason to rely on the debtor."” 1d. at 325 n.3. 1In

order to make this determ nati on, the court reasoned, a case by case

9



anal ysis had to be made. id. TheDunbar court specifically rejected
the creditor's pleathat the court adopt the definition of "dependent"”
used inthe Internal Revenue Code, statingthat it found "nothingin
t he Bankrupt cy Code t hat suggested that the criteriathat nust be net
bef ore a ' dependent' can be cl ai med as a deducti on agai nst gross i nconme
are to be appliedindeterm ni ngwhether a personis a'dependent' for
bankruptcy purposes.” |1d. at 325.

Inln Re Jordan, 16 B.R 590 (WD. Ky. 1981), one of the i ssues

was whet her the debtor's former wi fe was hi s dependent for purposes of
a Kent ucky honest ead exenption law. Adefinitionof "dependent” did
not exi st inthe Kentucky statutes, sothe court i nJordan adopted the
definition of "dependent” it foundinthe Uni formExenptions Act. 1d.
at 592. That Act defined a "dependent™" as "' an i ndi vi dual who derives
support primarily fromanother individual.'" [d. (quoting section

1(2) of the Uniform Exenptions Act).

In Re Collopy, 99 B.R 384 (Bankr. S.D. Ohio 1989) provides a
sonewhat different twi st onthis issue of dependency. Inthat case,
the trustee objected to an exenpti on cl ai med by t he Chapt er 7 debt or.
The debt or cl ai med t he cash surrender val ue of alife insurance policy,
of whi ch her 85-year-ol d not her was t he beneficiary, exenpt under an
(hi o st at ut e whi ch exenpt ed fromt he cl ai ms of creditors of the insured

per son any policy inwhichthe beneficiary was "' any rel ati ve dependent

upon such person.'" 1d. at 384 (quoting ORC 8§ 3911. 10). The trustee

argued that the beneficiary-nmther was not dependent upon the debtor.
The parties in Coll opy agreed that the debt or's not her was not

financi al | y dependent upon t he debtor. The court enphasi zed, however,
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t hat the not her was "entirely dependent upon her daughter in a physical
sense.” |d. The nother had gl aucoma, so the daughter provided
"transportation for marketing, banki ng and nedi cal attention.™ |d.
The court statedit was "afair inference that the purpose of thelife
i nsurance policy [was] to nake sone provi sion for the physi cal needs of
the nmother in the event that debtor should predecease her." |d.
Appl yi ng the principlethat exenption statutes areto beliberally
construed in the debtor's favor, the court concl uded:

[ T] he word "dependent™ [in the Ohi o exenption

statute] isnot [imtedto financial dependence,

but extends as wel |, at | east in circunstances

such as those present in this case, to a

situati on where t he purpose of theinsuranceis

to provide for a substitute means of caring for

a dependent. To adopt the narrowinterpretation

of "dependent” urged by the trusteeinthis case

woul d be to ignore the financial inplications

whi ch woul d foll owinthe event that the insured

here died and the beneficiary collected the

proceeds of the policy.
| d.

I nsunmary, of thelllinois and federal statutes cited, withthe
exception of the Illinois Wongful Death Act, a "dependent"” is
general ly defined as an i ndi vidual, usually arelative, who relies upon
t he fi nanci al support of another. 1In nost of those statutes, the
supporter hasto contribute at | east fifty percent of the individuals
income inorder for theindividual toqualify as a"dependent." Under
t he Wongful Death Act, however, dependency i ncl udes not only fi nanci al
support, but also societal support.

The federal courts in Tracey, Dunbar, Jordan, and Coll opy

all used a broad definition of "dependent."” None of those courts
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used a speci fi c percentage of support to set a benchmark. Infact, the
courts in Tracey and Dunbar specifically rejectedtherigidfifty
percent rul e used in other federal statutes. InJordan, however, the
court held that a "dependent™” was an i ndi vi dual who deri ved support
prinmarily fromanot her person, thus indicating a possible nove toward
the fifty percent rule. 1In making their decision, the Tracey and
Dunbar courts exam ned t he purpose of the particul ar statute to be
enforced. The court in Dunbar concluded that w thout a statutory

definition of "dependent,"” it had to use the ordinary and common
meani ng of the term

Thi s court agrees with the reasoni ng and anal ysi s used i nTracey
and Dunbar. Congress has not defi ned "dependent” in the Bankruptcy
Code and the Il linois |egislature has not defined "dependent"” for
pur poses of the exenption statute. Both | egislative bodi es, however,
have intricately defined "dependent” in other statutes when they
t hought such a definition was necessary. Since neither Congress nor
thelllinois|egislature has deened it necessary to defi ne "dependent”
for purposes of the issue beforethe court, the court concl udes t hat
t he ordi nary and common neani ng of the word wil | suffice. It should be
not ed t hat t he purpose of the exenption statutes is to givethe debtor

enough property and i ncone to subsi st and obtainafreshstart. Inthe

Matter of Barker, 768 F.2d 191, 195 (7th Gr. 1985); I n Re Van | peren,

819 F. 2d 189, 191 (8th Gr. 1987); see I n Re Johnson, 57 B.R. 635, 639
(Bankr. N.D. Il1. 1986); In Re Di pal ma, 24 B. R. 385, 392 (Bankr. D.

Mass. 1982). Such statutes are to be liberally construed in the

debtor's favor. Barker, 768 F. 2d at 196; Schriar, 284 F. 2d at 473.
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Wththisinmnd, the court holds that a "dependent," for purposes of
section 12-1001 of the Illinois Code of Civil Procedure, is an
i ndi vi dual whomt he debtor supports financially, either directly or
indirectly, and who reasonably relies on the debtor for such support.
Thisis arather broad definition and a factual findi ng of dependency
wi Il thus have to be nade, after a hearing, on a case by case basis.
The court chooses not to adopt the definition of "dependency"
formul ated by the Il linois courts for the Wongful Death Act because
t he purpose of that Act is different fromthe purpose of the bankruptcy
| aw. The purpose of the Wongful Death Act is to conpensate the famly
for theloss of alovedone. Elliott v. WIlis, 442 N. E. 2d 163, 168

(111, 1982). That lossis not only theloss of financial support the
deceased contributed to the household, but also the |oss of
conpani onshi p, | ove, and gui dance t he deceased gave to his or her
fam ly. Thus, "dependency"” in a wongful death context includes
financi al support and societal support.
I n bankruptcy, however, the focus is onthe financial problens of
t he debtor. Under the exenption statutes, the focusis onleavingthe
debt or enough i nconme and property so that he or she may start over.
Consequently, there is no reason to include societal support in a
definition of dependency i n a bankruptcy cont ext because such support
does not relate to the financi al concerns of the debtor. Therefore,
for purposes of the i ssue before the court, "dependent" does not
i nclude societal support.
The definition of "dependent"” this court adheres to is not

necessarily inconsistent withthe decisioninCollopy. InCollopy, the
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benefi ci ary-not her was not presently financially dependent on her
debt or - daught er. The daught er, however, was provi di ng her nother with
vital services. If the daughter did not provide those services, the
not her woul d have had t o hire soneone el seto performthem That was
t he purpose of the life insurance the daughter obtained. |If the
daught er predeceased her nother, thenthe life insurance proceeds coul d
be used to hire someone to provide the nother with those necessary
services. Consequently, the nother was indirectly financially
dependent on her daughter, and theCol | opy court recogni zed thi s and
al | owed t he daughter' s cl ai ned exenpti on of the life insurance policy.

VWiletheissueinCollopyis not beforethis court andtherefore
this court makes no decisionwithregardtothat type of situation,
Collopy isinportant for two reasons. First, it i s another casein

whi ch a broad definition of "dependent"” i s used. Second, it shows

that, despite the use of a broad definition of "dependent," thereis
still some financial under pi nning or basis tothe definition. GCollopy

does not drift off into adefinition of "dependent” whi ch i ncl udes such
nonnmonetary items as gui dance, |ove, and conpani onshi p.

The parti es have not had an opportunity to present evidence asto
whet her t he debt ors wer e dependent on their mnor child. Therefore,
the court will hold a hearingto givethe parties this opportunity.
Contrary tothe trustee's contentionin his nenorandum the debtors'
counsel didnot admt in open court, at the hearing on May 9, 1991,
that the debtors were not dependent on their son.

It shoul d be noted t hat t he dependency nust have occurred prior to

t he son's death. The issue is not whether the debtors are now
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dependent on the annuity paynments fromthe wongful death action. The
i ssue i s whet her the debt ors were dependent ontheir sonprior tohis
death. This distinctionis best illustrated by section 12-1001(h)(2)
of the Illinois Code of Civil Procedure. That section exenpts "a
paynment on account of the wrongful death of an i ndivi dual of whomt he
debt or was a dependent, to t he extent reasonably necessary for the
support of the debtor.” 1l1l. Rev. Stat. ch. 110, para. 12-1001(h)(2)
(1991). Under this statute, a court nust first determ ne whet her the
debt or was dependent upon t he deceased. Only after an affirmative
answer to that question does a court del ve further to determ ne to what
extent the paynent for the wongful deathis reasonably necessary for
t he debtor's present support. Thus, "dependency” does not include the
debtor's present need for the incone or property at issue. The
Il11inois | egislature would not have used two di fferent phrases--
"dependent” and "to t he extent reasonably necessary for the support of
the debtor"--if it intended the terns to have the sane meani ng.

The debtors contend this court is bound by the circuit court's
findi ng of dependency in the wongful death action based on the
principle of collateral estoppel. The four requirenents for coll ateral
estoppel are: 1) the i ssue sought to be precludedis the sane as t hat
involvedinthe prior action, 2) theissuewas actuallylitigatedin
the prior action, 3) the determ nati on of the i ssue was essential to
the final judgnment, and 4) the party agai nst whomest oppel is i nvoked

was fully representedinthe prior action. K ingmanyv. Levinson, 831

F.2d 1292, 1295 (7th Cir. 1987). Coll ateral estoppel does not bar

litigation of theissue of dependency before this court because at
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| east one of the coll ateral estoppel requirenents was not net. The
trustee, the party agai nst whomt he debt ors are i nvoki ng est oppel , was
neither a party tothe wongful death action nor representedin that
prior action. Theonly parties tothe wongful death action were the
debtors and Sl usher.

Because at | east one of the coll ateral estoppel requirenents has
not been net, the court need not, and does not, resol ve t he questi on of
whet her the other three requirenments have, in fact, been net.
Nevert hel ess, the court notes that it does not appear these ot her
requirenents were fulfilledeither. For instance, theissue sought to
be precl uded--that i s, dependency--is not the sane as t he dependency
i ssueinvolvedinthe prior action. Sincethe court has found t hat
dependency for purposes of a wongful death actionis different than
t hat for a bankruptcy proceedi ng, the i ssue of dependency i s not the
sane for both causes of action. Mor eover, a consent judgnent
"normal | y do[ es] not support an invocation of coll ateral estoppel,"
because the "i ssues underl yi ng a consent judgnent general | y are neit her

actually litigated nor essential tothe judgnment."” LaPreferida, Inc.

v. Cerveceria Mdelo, S A deCV., 914 F. 2d 900, 906 (7th Cir. 1990).°

The debt ors cl ai ned the annuity exenpt under three different

sections of thelllinois Code of Gvil Procedure, sections 121001(f),

°%Col | ateral estoppel may apply to issues underlying consent
j udgnments, however, in cases where "'the parties could reasonably
have foreseen the conclusive effect of their actions.'" Klingman,
831 F.2d at 1296 (quoting 1B J. Moore, J. Lucas & T. Currier, More's
Federal Practice  0.444[1], at 794 (2d ed. 1984)) (enphasis from
Kl i ngnan deleted); La Preferida, 914 F.2d at 906.
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12-1001(h)(2), and 12-1001(h)(4). The parties di spute which of the
statutes are applicable in this case. Because all three statutes
requi re the debtors to be dependent upon t heir son, °the court need not
deci de at this tinme whichstatute or statutes doinfact apply, if any.

I n conclusion, the court will hold a hearing on the i ssue of
whet her the debtors were dependent upon their son based on the
definition of "dependent"” establishedinthis opinion. Shouldthe
court find the debtors dependent for purposes of the statute, the
hearing will continue on the i ssue of which, if any, of the three
statutes is applicable. Finally, shouldthe court findthat section
12-1001(h)(2) applies, the hearingw Il continue further ontheissue
of to what extent the annuity i s reasonably necessary for the support
of the debtors. Sincethe trustee does not object, the debtors will be
grant ed an exenpti on of $2, 690 of the annuity pursuant to section 12-
1001(b), I'll. Rev. Stat. ch. 110, para. 12-1001(b) (1991), regardl ess
of the outcone of the hearing.

See witten order entered even date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenmber 18, 1991

10Section 12-1001(h)(4) exenpts "a paynent, not to exceed $7, 500
in value, on account of personal bodily injury of the debtor or an
i ndi vi dual of whom the debtor was a dependent.” 1ll. Rev. Stat. ch
110, para. 12-1001(h)(4) (1991). Sections 12-1001(f) and 12-
1001(h)(2) were quoted earlier.
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