I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S
I N RE:

ROBERT R. RILEY, Bankruptcy Case No. 99-31533

N N N N N

Debt or .

OPI NI ON

This matter havi ng conme before the Court on a Motion for Relief
from the Automatic Stay, or in the Alternative, for Adequate
Protection, filed by BMNVFi nanci al Services NA, Inc., and Response to
Motionto Modify the Automatic Stay, fil ed by the Debtor; the Court,
havi ng heard argunent s of counsel and bei ng ot herwi se ful ly advi sed in
t he prem ses, makes the fol |l ow ng findings of fact and concl usi ons of
| aw pur suant to Rul e 7052 of t he Federal Rul es of Bankruptcy Procedure.

Debtor filed for relief under Chapter 13 of the Bankruptcy Code
on May 27, 1999. On the sane date, the Debtor fil ed a Chapter 13 Pl an
of Reorganization in which BMWN Financial Services NA, Inc. was
schedul ed as a secured creditor to be pai dthe anount of $24, 600 as a
secured debt with t he bal ance remai ningto be treated as an unsecur ed
debt, al ong wi th ot her unsecured creditors. Thereis no di spute that
BMWFi nanci al Services NA, Inc. was notified of the filing of the
Debt or' s bankr upt cy and was sent a copy of the Debtor's Chapter 13 Pl an
of Reorgani zation. Pursuant to notice sent by the Court to BMW

Fi nanci al Services NA, Inc., the Creditor was allowed until July 5,



1999, to file an objectionto the Debtor's Chapter 13 Plan. It is
evi dent t hat BMWVFi nanci al Services NA, Inc. didreceive notice of the
Debt or' s bankruptcy, and t hat BMNFi nanci al Services NA, Inc. didfile
a proof of clai mon June 28, 1999. This date was before the date of
t he Section 341 neeting of creditors on June 29, 1999, and al so before
the date for filing of objections toconfirmation. The recordis clear
t hat BMW Fi nanci al Services NA, Inc. never filed an objection to
confirmati on of the Debtor's Chapter 13 Pl an of Reorgani zati on, and t he
Pl an was duly confirmed by the Court on Septenmber 24, 1999.

On Decenber 8, 1999, Debtor filed an objection to the secured
proof of claimof BMWFi nanci al Services NA, Inc. Following this
objectionthe parties entered an Agreed Order on or about February 9,
2000, settling the secured cl ai mof BMNVFi nanci al Services NA, |Inc. at
t he sumof $24,400. Thereafter, on or about January 18, 2000, BMW
Fi nanci al Services NA, Inc. filedtheinstant Mdtion for Relief from
the Automatic Stay, or inthe Alternative, for Adequate Protection,
seeking the return of the vehicle at issue on the basis that the
agr eement bet ween BMNFi nanci al Servi ces NA, I nc. and t he Debt or was,
infact, al ease and not a security agreenent. The record indi cates
that the vehicle in questionis insured, and that, as of March 22,
2000, the Chapter 13 Trustee has di stri butedthe sumof $3,727.93to
BMWFi nanci al Services NA, Inc. pursuant tothe terns of the Debtor's

confirned Pl an.



Under 11 U.S.C. 88 1327(a) and (c), it is stated that:

(a) The provisions of aconfirned plan bind the debt or
and each credi tor, whether or not the clai mof such creditor
is provided for by the plan, and whether or not such
creditor has objected to, has accepted, or has rejectedthe
pl an.

(c) Except as otherwi se providedinthe planor inthe
order confirmng the plan, the property vesting in the
debt or under subsection (b) of this sectionis free and
cl ear of any cl ai mor i nterest of any creditor provided for
by the plan.

Ininterpretingthis section, the Seventh Circuit has ruled, inthe

case of In re Chappell. 984 F.2 775 (7th Cir. 1993), that:

As a general rule, thefailuretoraise an "objection
at the confirmation hearing or to appeal fromthe order of
confirmation should preclude . . . attack on the plan or any
provision therein as illegal in a subsequent proceeding."”
Thi s proposition of | awhas been steadfastly appliedinthe Bankruptcy
Court inthe SouthernDistrict of Illinois, andis evidenced by the

Court'srulinginthe case of Inre Janice W1 son, Bankr. Case No. 98-

32288, where, inanidentical fact situation, the Court foundthat,
under 11 U. S. C. 8 1327, the creditor was bound by t he | anguage of the
confirmed Chapter 13 Plan, which treated the creditor as being a
secured creditor rather than a vehiclelessor. This propositionof | aw
has al so been fol |l owed i n ot her Courts, as is evidencedinthe case of

Inre Wakefield, 217 B.R. 967 (Bankr. M D. Ga. 1998), cited by the

Debtor in his brief in support of his objectionto the Mdtion for
Relief fromthe Automatic Stay.
I n concl usion, the Court finds that a confirnmed pl an sets the
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l[imts of acreditor'srights pursuant to 11 U. S.C. § 1327. Under the
Debtor's Chapter 13 Plan, which was duly confirmed by the Court,
Creditor, BMNFi nanci al Services NA Inc., hasthe rights of a secured
creditor and cannot, at thistine, assert therights of alessor. As
such, the Mdtion for Relief fromthe Automatic Stay, or in the
Al ternative, for Adequate Protectionis denied, and the Court finds
that, under the ternms of the Debtor's Chapter 13 Plan of
Reor gani zati on, adequate protection is provided for the secured
i nterest of BMWFi nanci al Services NA, Inc. so |long as the Debtor
continues to nmake t he paynents as cal |l ed for under t he confirnmed pl an

and mai ntains i nsurance on the vehicle.

ENTERED: March _30 , 2000.

/s' GERALD D. FINES
United States Bankruptcy Judge



