I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
CHARLES CONRAD ROEMER,
No. BK 86-50439
Debt or .
DONNA MUGGE,
Plaintiff,

ADVERSARY NO
86- 0352

V.

CHARLES CONRAD ROEMER,

N N N’ N’ N N N N N N N’ N’ N

Def endant .
MEMORANDUM AND ORDER

This matter is before the Court on plaintiff's objection to
di schargeability. Plaintiff previously filed suit agai nst defendant in
state court for injuries she sustained after bei ng struck by def endant
whil e he was riding his notorcycle.

On April 1, 1985 the state court entered judgnent in favor of
plaintiff, and awarded her conpensatory danmages in the anmount of
$1, 200, 000. 00. The judgment provided, in part, as follows:

The Court hereby specifically finds that the
def endant, CHARLES C. ROEMER, willfully and
mal i ci ously drove his notorcycl e at an extrenely
hi gh and excessive rate of speed into the
Plaintiff, DONNA L. MUEGGE, thereby hurling
Plaintiff through the air and ont o t he pavenent
and caused her to be greatly and permanently
i njured...

Plaintiff contends that this debt is nondi schargeabl e under
Section 523(a)(6) of the Bankruptcy Code. That secti on provi des as

follows: "Adischarge under section 727, 1141, 1228(a), 1228(b), or



1328(b) of this title does not discharge an individual debtor
fromany debt...for willful and malicious injury by the debtor to
anot her entity or to the property of another entity." Plaintiff
further contends t hat because the state court has al ready det er m ned
t hat the defendant actedw || fully and naliciously, the doctrine of res
judicata precludes defendant from attenpting to prove otherw se.

I n Brown v. Felsen, 442 U. S. 127 (1979), the Court held that res

j udi cat a does not apply i n det erm ni ng whet her or not a particul ar debt
i s dischargeable. 1d. at 138-39. The Court al so noted, however, that
t he narrower doctrine of coll ateral estoppel would apply if astate
court, "inthe course of adjudicating a state-|awquestion...should
det erm ne factual issues using standards identical tothose of [the
Bankruptcy Code]..." Id. at 139 n. 10. SinceBrown was deci ded, sone
courts have held that the i ssue of dischargeability is within the
excl usive jurisdictionof the bankruptcy court, and that neither res
judi cata nor col |l ateral estoppel are applicabl e in determ ni ng whet her

a particul ar debt is di schargeable. See, e.qg., Carey Lunber Co. v.

Bell, 615 F.2d 370 (5th Cir. 1980); Inre Brink, 27 B.R. 377 ( Bankr.

Ct. WD. Ws. 1983). Oher courts have held that col | ateral estoppel

applies if the following criteria are net:

1. The i ssue sought to be precluded nust be
sane i ssue as that involved in the prior
action;

2. The issue nmust have been actually

litigated;

3. The i ssue nust have been determ ned by a

valid and final judgnent; and

4. The determ nati on of the i ssue must have



been essential to the final judgnent.

Inre Harris, 49 B.R 135, 137 (Bankr. E.D. Ws. 1985). See alsolnre

Anderson, 49 B. R 655 (Bankr. WD. Ws. 1984). This Court finds that
under Brown, while the issue of dischargeability is ultimtely
det ermi ned by t he bankruptcy court, col |l ateral estoppel woul d i ndeed
prevent relitigation of thoseissues previously decidedin state court
if 1) the state court, in determ ningthose i ssues, used standards
identical to those in the Bankruptcy Code; and 2) the criteria
necessary for collateral estoppel to apply were satisfied.

The first questionthat nust be addressed inthe present caseis
whet her t he same standards apply under Illinois tort | awand under
section 523(a)(6) of the Bankruptcy Code i n det er mi ni ng whet her conduct
is"wllful and malicious."” The conments follow ng section 523(a)(6)
specifically state that "[u] nder this paragraph, "willful' nmeans
del i berate or intentional."” This Court has previously definedwillful
and mal i ci ous conduct as the deliberate or intentional act of a debtor

wi th know edge t hat the act will harmanot her. Chanpi on Hone Bui |l ders

v. Darrell Johnson, Adv. No. 86-0347 (April 27, 1987). Simlarly,

ot her case deci sions discussingthisissue "explicitlyreject that
reckl ess di sregard of the rights of anot her, wi thout nore, can suffice

as proof of willful ness and malice." Matter of Frazee, 60 B. R 109,

112 (Bankr. WD. Mb. 1986). "The |l egislative history makes cl ear t hat
t he ' reckl ess di sregard' standard no | onger applies and t hat proof of
"deliberate or intentional' injury nust be establishedinorder to

except the debt fromdischarge.” Inre Noller, 56 B. R 36, 38 ( Bankr.

E.D. Ws. 1985). Seealsolnrelouis, 49 B.R at 137; Uni ted Bank of
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Sout hgate v. Nelson, 35 B.R. 766, 776 (Bankr. N.D. I1l. 1983). Sone

cases have expressly heldthat driving at an excessive rate of speedis
not per se "willful and malicious”" within the neaning of section

523(a)(6). See, e.qg., Matter of Frazee, 60 B.R at 112; Inre Noller,

56 B.R at 39.

The definition of willful and malici ous conduct under Il1inois |aw
is not as clear. However, the pattern jury instruction defining
“wi | | ful and want on” conduct provi des some gui dance. Jury instruction
14. 01 states as follows:

When | use the expression "willful and wanton

conduct” | mean a course of action whi ch [ shows

actual or deliberateintentionto harmor which,

if not intentional,] shows anutter indifference

to or conscious disregard for [a person's own

safety] [and] [the safety of others].
The comrents following this instruction indicate that the first
bracket ed phrase shoul d be omtted unl ess t he evi dence tends to showa
del i berate intention to harm and that actual ill will need not be
shown.

It appears that willful and malici ous conduct is nore broadly
defined under Illinoislaw andthat it includes conduct whichis not
necessarily deliberate or intentional. Therefore, under Brown,
col | at eral estoppel woul d not apply since the standard for determ ni ng
whet her conduct iswillful and malicious under Illinoislawis not the
sane as the standard under section 523(a)(6) of the Bankruptcy Code.

Even assum ng arguendo t hat t he standards are t he same, the Court

still does not believe that coll ateral estoppel would apply inthis

particul ar case. Al though the state court judgnent itself states that
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t he def endant acted willfully and nmalici ously, and al t hough t he j udge
states onthe record that defendant's acts were wi || ful and nali ci ous,
the judge al so found t hat "t he defendant intotal disregardfor the
safety of the m nor plaintiff Donna Migge...was in fact driving his
notorcycle at an extrenely high rate of speed..." (Report of
Proceedi ngs, p. 46). Thus, it is not conpletely clear whether the
j udge found that t he def endant acted "del i berately and intentionally"”
(as requi red under t he Bankruptcy Code), or whet her the def endant acted
in "reckless disregard.” Furthernore, the judge refused to award
punitive damages. This refusal appears to be inconsistent withthe
court's finding that the defendant acted wi I fully and mal i ci ously, and
makes it even | ess cl ear whet her the judge actual ly found t hat t he
def endant acted intentionally and deliberately. Inlight of these
anbi guities, the Court cannot concl ude that the issue inthis case
(whet her def endant acted deliberately and intentionally), was the same
as that involvedinthe prior action, nor can the Court concl ude t hat
this issue was actually litigated. The doctrine of collateral
estoppel, therefore, does not apply. Further proceedi ngs are necessary
inorder for this Court to determ ne whet her defendant acted willfully
and maliciously within the meaning of section 523(a)(6), and
ul timately, whet her defendant's debt to plaintiff i s nondi schargeabl e.

Accordingly, the ruling on the issue of dischargeability is

reserved until further hearing.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE



ENTERED: July 24, 1987




