I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
MANUEL and PATRI Cl A ROVERO, )
) BK No. 93-50643
Debtor(s). )
) Adv. No. 94-5007
LAURA K. GRANDY, Trustee) )
Plaintiff, )
VS. )
)
FLOYD BLAI NE, JR. and )
HENRY EUGENE BLAI NE, )
)
Def endant s. )
OPI NI ON

On March 4, 1994, the chapter 7 trustee fil ed a conpl ai nt under
11 U. S. C. §8 544 seeking to avoid an al | egedly unperfected security
i nterest that def endants clai mincertain restaurant equi pnent whi ch
t hey sol d t o debtors pursuant to aninstall nent sal es contract. The
relevant facts are as follows:
Di Ronero House, Inc. enteredintoawitten | ease of the prem ses
at 500 Lewi s and O ar k Boul evard, East Alton, Illinois on May 1, 1989
and began to operate a restaurant and | ounge. Those preni ses were
owned by B & B Enterprises, a partnership whose partners are the
def endants, Floyd Bl aine, Jr. and Henry Eugene Bl ai ne. Di Romero
House, Inc. is a corporation whose sol e sharehol ders and of fi cers are
t he debtors, Manuel and Patricia Ronero. On May 1, 1989, debtors and
def endant s executed aninstall ment sal e contract pursuant to which
debt ors purchased

personal property and equi pnent fromt he def endants for useinthe



restaurant. The contract provided, in part, as follows:

3. Assi gnment of Title. Upon paynent in full
as herein provided Sell ers shall provi de Buyers

with a Bill of Sale for such equi pment and
personal property. Until suchtinme as Sellers
are required to execute the Bill of Sale

hereunder thetitle to the equi pnent and personal
property described herein shall not pass to
Buyers but shall remain in Sellers.

4. Locat i on of Equi pment and Per sonal Property.
Until all paynents are nade as provi ded herein by
Buyers to Sel l ers, the equi pnment and personal
property identifiedhereinshall not under any
ci rcunst ances, without the prior witten consent
of Sellers be removed fromthe prem ses at 500
Lewi s and Cl ark Boul evard East Al ton, Madi son
County, Illinois.

I nstal |l ment Sal e of Equi pment, 1Y 3 & 4.

On August 20, 1993, a notice of default was served on Di Ronero
House, Inc. for failure to make paynents under the i nstall nent sale
contract. Anoticeof termnationwthrespect tothe underlying | ease
was served on the sane date. Debtors filed a chapter 7 bankruptcy
proceedi ng on August 27, 1993.1

I n her conplaint, the trustee contends that the Install nment Sal e
of Equi pment Contract is really a financing arrangenent and t hat
def endants failed to properly perfect their security interest inthe
equi prent. Specifically, the trustee alleges that no security
agreenment was ever execut ed bet ween debt ors and def endant s and t hat
defendants did not filea UCC-1 financing statement withthelllinois

Secretary of state. The trustee asks that the Court decl are voi d any

'Di Ronero House, Inc. had filed a chapter 11 proceedi ng on
May 17, 1993. That case was converted to a chapter 7 proceedi ng on
or about July 14, 1993.



i nterest defendants may cl ai min t he equi prent and t hat the property be
turned over to the trustee for the benefit of the bankruptcy estate.

Intheir answer, defendants adnmt that no security agreenment was
execut ed and t hat no UCC-1 fi nanci ng statenent was fil ed. Defendants
further state that no such docunments were required for this transaction
and t hat "t he equi pnment referred to in the Conplaint was to remain
wi thinthe prem ses owned by t he def endant s and not to be renoved from
their possession.” Answer to plaintiff's conmplaint, Y 5 & 6.

The trustee filed a notion for summary judgment in which she

argues that there are no factual i ssues and that sheis entitledto
judgnment as a matter of | aw. She specifically contends that intheir
Answers to Plaintiff's Request for Adm ssion of Facts and Genui neness
of Docunents and I nterrogatories, defendants (1) admt to the accuracy
of the install nment sale contract, (2) admt that this was the only
document executed in the transaction, (3) admt that no financing
statenents were filed, and (4) admt that the debtors had possessi on of
t he equi pment and i nventory described in the Install nent Sal e of
Equi pnent Agreenent.

Summary judgment is appropriate only if "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together withthe affidavits, if any, showthat thereis no genuine
issue asto any material fact and that the noving partyisentitledto
a judgnent as a matter of law." Fed.R Civ.P. 56(c).

Article N ne of thelllinois UniformConmercial Code provides that
"[a] financing statenment nust be filed to perfect all security

interests except ... asecurityinterest incollateral in possession of

3



t he secured party under Section 9-305." 810 1 LCS5/9-302. Section 305
provi des that "[a] security interest inletters of credit ... goods,
instruments (other than certificated securities), noney, negotiabl e
docunment s or chattel paper may be perfected by the secured party's
t aki ng possession of the collateral." 810 ILCS 5/9-305.°2
Def endants contend that a factual dispute exists respecting

whet her debt ors or def endants had possessi on of the equi pnment. The
Court agrees. Despite the trustee's contention to the contrary,
def endant s expressly denied, intheir Answersto Plaintiff's Request
for Adm ssi on of Facts, that debtors had possessi on of t he equi pnent
and i nventory describedintheinstallnent contract.® Furthernore, in
response to plaintiff's question asking defendants toidentifythe
| ocation of the equi pment, defendants replied:

Wher eabout s unknown. Sone is inthe possession

of Bob Met zger, the owner of M dt own Rest aurant,

sonme i s instorage |l ocati on unknown. Sone i s at

Casabl anca Restaurant at the Bethalto Ai rport and

sone isinthe possession of the Firenen' s Union

Bi ngo parlor in the Eastgate Shoppi ng Center
East Alton, Illinois.

2Goods are defined as including "all things which are novabl e at
the tinme the security interest attaches or which are fixtures...."
810 ILCS 5/9-105. "Goods are ... 'equipnent' if they are used or
bought for use primarily in business....” 810 ILCS 5/9-1009.

3ln Plaintiff's Request for Adm ssion of Facts and Genui neness
of Docunents and Interrogatories, Request No. 4 states:

Admt that the Debtor was in possession of said equipnent at the
time of the filing of the bankruptcy herein.

RESPONSE: Deni ed.



Def endants' Answers to Plaintiff's Request for Adm ssi on of Facts and
Genui neness of Docunents and Interrogatories, Interrogatory No. 6.
Since Article N ne of the Uni formConmerci al Code provides that a
secured party may perfect its security interest by possession, itis
necessary for the Court to deternm ne who had possession of the
equi pnment at the tinme the bankruptcy petitionwas filed. This factual
det ermi nati on cannot be nmade based on t he pl eadi ngs and docunent s now
before the Court. Furthernore, prelimnary research indicates that
possessionis not definedin Article Nine, and that the Court nust
consi der various factors, includi ngwho exerci sed dom ni on and contr ol
over the property, inresolvingthe question of possession. Inthe

instant case, for exanple, the foll owi ng questions may be rel evant:
(1) Hownmuch control didthe defendants exercise
over the preni ses where the

equi pment was | ocat ed?

(2) Hownuch control didthe debtors exercise
over the equi pnent?

(3) Did defendants seize the property after
serving debtors with the notice of default and
prior to the filing of the bankruptcy petition?4

4“The installment sale contract provided that in the event of a
default by the Buyers, "Sellers may elect to imedi ately retake
possessi on of the equi pnent and personal property herein identified
and retain as |iquidated damages any paynents nade hereunder.™
I nstal |l rent Sal e of Equi pment, { 9.

Case | aw holds that an unperfected secured party who seizes
coll ateral for the purpose of disposing of it after the debtor's
default also perfects its security interest. See Matter of Vitreous
Steel Products Co., 911 F.2d 1223, 1233 (7th Cir. 1990) (secured
party perfected its security interest by repossessing coll ateral
prior to the filing of the bankruptcy petition). See also 1A Secured
Transactions Under the Uniform Comrercial Code, 8 6A.03[2][c] at 6A-
28 (1994).




I nlight of the unresol ved factual di spute concerni ng possessi on
of the collateral, summary judgnent i s i nappropriate at thistine.
Accordingly, IT 1S ORDERED that the trustee's notion for sunmary
judgnment i s DENI ED. The trial onthe conpl aint remai ns schedul ed f or

August 15, 1994 at 9:00 a.m in East St. Louis, Illinois.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: July 28, 1994




