I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 12
TY & SHERRI ROSS
Case No. 01-41504
Debtor(s).
OPI NI ON

Creditor, Integra Bank (“Bank”), filed a notion to dism ss
the debtors’ Chapter 12 case, arguing that the debtors fail to
qualify as “famly farmers” eligible for Chapter 12 relief. See
11 U.S.C. 8§ 101(18). Specifically, the Bank asserts that income
the debtors received fromthe sale of land in the year prior to
filing constitutes non-farm income which, when added to other
non-farm income of the debtors, exceeds the limtation on non-
farmincone for persons seeking to file a Chapter 12 case. The
debtors, in response, assert that the land sale proceeds are
properly characterized as farmincone and that they thus neet the
50 percent farminconme test of § 101(18) for filing under Chapter
12.

Section 8§ 109(f) of the Bankruptcy Code states that only a
“famly farmer with a regul ar annual income” may be a Chapter 12
debtor. See 11 U S.C. 8§ 109(f). Section 101(18) defines “famly
farmer” as an individual and spouse who, anong other things,

receive from[a] farm ng operation nore than 50 percent

of [their] gross incone for the taxable year preceding
[the year in which the Chapter 12 case] was filed[.]




11 U.S.C. § 101(18) (enphasis added). At issue in this case is
whet her, in the year prior to filing, the debtors received nore
t han 50 percent of their gross income froma farm ng operation

so as to cone within the Code’'s definition of “famly farmer.”

Debtors Ty and Sherri Ross filed their Chapter 12 case on
July 9, 2001.* In their petition, they schedule real estate
assets consisting of a “262-acre farnm’ and a 24-acre “rea
estate devel opnment.” They further disclose that in Septenber
and October 2000, they sold 18 acres of land to a golf course
adjacent to their property. The debtors describe this
transaction in their statenent of financial affairs as a “sale
of acreage fromreal estate devel opnent.”

The debtors’ tax return shows that in the year 2000, they
recei ved gross i ncome of $19,579 fromthe sale of grain, cattle,
and hay. (2000 Tax Rtn., Sched. F.) 1In addition, they received
$46, 169 in gross income from wages and salaries, interest
i ncome, and unenpl oynent conpensation -- the bulk of it fromTy
Ross’s off-farm enploynent as a correctional officer for the

Vienna Correctional Center.? (2000 Tax Ret., Form 1040.) In

1 The facts are undi sputed.

2 Ty Ross received $34,720 from his enploynment in 2000,
while his wife received $6,684 from her work as a courthouse

2



addition, the debtors received $92,996 in capital gains fromthe
sale of 18 acres to the golf course. (2000 Tax Rtn., Sched. D.)

At hearing on the Bank’s notion to dism ss, debtor Ty Ross
stated that prior to his enployment at the Vienna Correctiona
Center,® he farmed with his father who |ives nearby. He has
never been a “full time farmer,” although he owns a tractor, two
hay balers, and a hay conditioner and borrows any other
equi pnmrent he m ght need from his father. He has owned the 18
acres in question for the past 12 years, during which tinme he
has kept it in hay, except for the first two years when he
planted it in corn. Ty Ross further stated that he plants 50 to
75 acres of grain every year “on the whole farni and currently
owns 15 head of cattle.

Debtors’ counsel characterized the debtors’ sale of land to
the golf course as the “right thing” to do “to realize the
hi ghest return possible” fromthe |land and stated that, while
the debtors own additional |and next to the acreage already
sold, “it’s a hay field and, until sold, will remin a hay
field.” The debtors’ previous years’ tax returns showthat, in

1996, they sold 8.35 acres of land, and, in 1997, they sold an

researcher for Shawnee Surveying and Consultant. (St. of Fin.
Affs., Chp. 12 Pet., filed July 9, 2001.)

3 Ty Ross has held his present enploynent as a
correctional officer since July 1983. (Sched. I, Chp. 12
Pet., filed July 9, 2001.)



additional 4.5 acres of land. (1996 Tax Rtn., Sched. D; 1997 Tax
Rtn., Sched. D.) In none of the past five years would the
debtors have qualified for Chapter 12 relief wthout the
i nclusion of land sal es proceeds as farmincone.*

In arguing that the income fromtheir sale of land in the

year prior to filing constitutes farmincone under § 101(18),

the debtors rely on In re Arnstrong, 812 F.2d 1024 (7th Cr.
1987), a leading case in which the Seventh Circuit Court of
Appeal s rul ed that income froma debtor’s sale of farmmachinery
was farmincone.® |d. at 1027. The debtors contend that, by
anal ogy to the farmmachinery proceeds in Arnmstrong, their |and
sal e proceeds should be considered farm income because they,
li ke the Arnstrong debtor, sought to use their assets most
effectively, making a “sound busi ness decision” to sell the | and

after it appreciated in value due to a golf course being built

4 In 1999, the debtors’ non-farminconme was $51, 838 and
their farmincone was $37,003. (1999 Tax Rtn., Form 1040 and
Sched. F.) In 1998, the debtors’ non-farmincone was $51, 538
and their farmincome was $8,984. (1998 Tax Rtn., Form 1040
and Sched. F.) In 1997, the debtors’ non-farmincone was
$47,364, their farmincome was $29, 718, and they received
$39,347 fromthe sale of 4.5 acres. (1997 Tax Rtn., Form
1040, Sched. F and Sched. D.) 1In 1996, the debtors’ non-farm
i ncome was $42,017, their farminconme was $30, 076, and they
recei ved $58,247 fromthe sale of 8.35 acres. (1996 Tax Ret.,
Form 1040, Sched. F and Sched. D.)

5> Arnstrong, while not decided under Chapter 12,
simlarly dealt with the issue of whether the debtor qualified
as a “farnmer” so as to be entitled to the farmer’s exenption
frominvoluntary bankruptcy found at 11 U. S.C. § 303(a). See
812 F.2d at 1029.



near by.

The determ nation of whether a debtor’s sale of assets
results in “income froma farm ng operation” for purposes of §
101(18) requires consideration not only of the nature and use of
t he asset involved, but also the purpose for which the asset was
sold.® In this case, the Court finds unpersuasive the debtors’
attempt to link their sale of land to the sale of farm machi nery
in Armstrong as incone froma farm ng operation. Although the
typi cal farm ng operation involves both |and and machinery, it
goes without saying that land, by its very nature, has many uses
ot her than farm ng, whereas farm machinery is specific in its
function. The Arnstrong court inplicitly recognized the limted
character of farm machinery when it observed that the debtor’s
equi pnrent was “purchased to work [his farm” and was thus
“i nescapably interwoven” with the debtor’s farm ng operation.
Arnstrong, 812 F.2d at 1026.

By contrast to farm machinery, land is a nore versatile

asset and, while essential to nobst farm ng operations, can be

6 Cf. Inre Bircher, 241 B.R 11, 15-16 (Bankr. S.D. |lowa
1999) (proceeds fromland sold to enable debtors to continue
farm ng constituted farmincone); In re Van Fossan, 82 B. R
77, 81 (Bankr. WD. Ark. 1987) (proceeds fromland that was
held only for speculation did not constitute farmincone).

See also In re Koppes, No. 99-01748-D, 2000 W. 150836, at *4-
*5 (Bankr. N.D. lowa Jan. 5, 2000) (sale of cattle and farm
equi pnent); In re Barnett, 162 B.R 535, 537 (Bankr. WD. M.
1993) (sale of farm equipnent).




owned for other purposes, including investnent or specul ation.
Wen a debtor sells land that is held for investnment or
specul ation, the resulting income is manifestly not “income from

a farmng operation.” See In re Van Fossan, 82 B.R 77, 78-81

(Bankr. WD. Ark. 1987) (income from the sale of |and which
debtor admtted was held only for specul ative purposes was not
farm incone). Here, the debtors thenselves characterize the
| and sold in the year precedi ng bankruptcy as “acreage from]|[a]
real estate developnent.” While this |and has been used as a
hay field in the recent past, the debtors apparently consi dered
it to be investnment property at the tinme it was sold. I n any
event, their characterization of the subject property as part of
a “real estate devel opnment” belies their present assertion that
it represented an integral part of their farm ng operation or
that inconme fromits sale constitutes farmincone. The debtors’
sale of land, therefore, is distinguishable from the sale of
farmmachinery in Arnmstrong because of the nature and use of the
property sol d.

The nost conpelling distinction between Arnstrong and the
present case, however, is the debtors’ failure to make any
showi ng that their pre-bankruptcy sale of |and was notivated, as
in Arnstrong, by a desire to downsize their farm ng operation in
order to “save the farm” 1d. at 1026. The Arnstrong court

repeatedly enphasized that its ruling concerning the sale of



farm machi nery was prem sed on the debtor’s testinony that the
property was sold in an effort to keep the farm ng enterprise,
“inits failed form afloat.” 1d. at 1027. The court, noting
t hat Congress chose to enact special provisions for farners
because of the “risk-ridden” nature of farm ng, concluded that
it would be contrary to legislative intent to disqualify incone
froma farnmer’s sale of assets when such sal e was occasi oned by
the farmer pruning his operations in order to continue farm ng.
Id.

In this case, there is no indication either in the debtors’
statements or in counsel’s argunment that the debtors sold the 18
acres at issue in order to save a financially troubled farm
Rat her, according to counsel, the sale was occasioned by the
debtors’ “good fortune in having someone build a golf course”
across the road fromthem The inplication of this statenment is
that the debtors sold the | and, not to save a failing farm but
to take advant age of a business opportunity. |Indeed, counsel’s
various statenments -- that Chapter 12 allows debtors to use
assets they have “npst effectively,” that the debtors did the
“right thing” in “realiz[ing] the highest return possible” from
their assets, and that the debtors nmde “a sound business
decision” in getting the “highest and best use” of their real

estate -- nmerely reinforce the Court’s conclusion that the



debtors’ inconme fromthe sale of land to the golf course was not
farm i ncone, but investnent inconme.’” As such, it my not be
included as “farm incone” in calculating the debtors

eligibility for Chapter 12 relief.

VWhet her debtors in a particular case qualify as “famly
farnmers” eligible to file under Chapter 12 is dependent on the
facts of that case, and the debtors, as the parties filing the
bankruptcy petition, bear the burden of establishing such

eligibility. See Inre Sohrakoff, 85 B.R 848, 850 (Bankr. E.D

Cal . 1988). VWhile the Court in this case does not question the
debtors’ sincerity or their good faith in selling the subject
property in the year prior to bankruptcy, the Court cannot fi nd,
on the evidence presented, that the debtors’ income from the
sale of the 18 acres in question constituted farminconme. The
debtors, therefore, do not neet the 50 percent farmincone test
for “famly farmers” under 8 101(18). Accordingly, the Bank’'s
nmotion to dismiss the debtors’ Chapter 12 petition will be
gr ant ed.

SEE WRI TTEN ORDER

" \While not relevant in determ ning the debtors’
conpliance with the 50 percent farmincone test of § 101(18),
the debtors’ history of selling 4.5 acres in 1997 and 8. 35
acres in 1996 is consistent with the Court’s finding that
their sale of |and was for investnment purposes, rather than an
effort to downsize their farm ng operation in order to
continue farm ng.



ENTERED: Decenber 7, 2001

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE



