I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 13
VI NCENT P. RYBI CKI and )
WANDA F. RYBI CKI , g BK No. 91-31217
Debt ors. )

OPI NI ON
Debt ors, Vi ncent and Wanda Rybi cki, filed a petition on Novenber
1, 1991, seekingrelief under Chapter 13 of t he Bankruptcy Code. The
trustee objected to the confirmati on of debtors' Chapter 13 pl an,
al |l egi ng that a debt owed by t he debtors for a 1988 Prowl er travel
trailer (a canper) was not a reasonably necessary |iving expense
pursuant to 8 1325(b) of the Bankruptcy Code.

I ntheir schedul es, debtors |ist secured clainsinthe anount of
$33,816. 00, and unsecured clainms in the anount of $5, 344. d&das
secured debts i ncl ude t he debt for the canper. Boatnen's Bank of M.
Vernon (Boatnen's) fil ed a proof of clai minthe amount of $4, 644. 20,
listingthe canper as security for the debt. The fair market val ue of
the canper is greater than the amount owed on it by the debtors.

Debt ors have a current nonthly i ncome of $1, 669. 00 and nont hly
expenses of $1,421.00, for a net di sposabl e incone of $248. 00 per
nmonth. Intheir plan, debtors proposeto pay $250. 00 per nonthto t he
trustee for distributiontocreditors, with secured creditors receiving
t he val ue of their coll ateral and unsecured creditors receiving 10%of
their allowed clains.

Section 1325(b) of the Bankruptcy Code provides:



(b)(l) If thetrustee. . . objectstothe
confirmation of the plan, then the court may not
approve the pl an unl ess, as of the effective date
of the plan .
(B) the plan provides that all of
t he debtor's projected di sposabl e i nconme
.. . wll be applied to make paynents
under the plan.
(2) For purposes of this subsection,
"di sposabl e income” neans incone which is
received by the debtor and which is not
reasonably necessary to be expended- -
(A) for the maintenance or support of
the debtor or a dependent of the debtor
11 U. S. C. 8 1325(b) (1991). Thetrustee contends t he debtors are not
appl ying all of their disposabl einconetoward maki ng paynents under
the pl an. The trustee argues that the i ncome used by t he debtors to
pay t he debt on t he canper i s di sposabl e i ncone withinthe neani ng of
8§ 1325(b) because the canper is not reasonably necessary for the
support of the debtors or a dependent of the debtors.
Courts have hel d that, under certain circunstances, debts for such
i tens as a new f our - wheel -dri ve Chevrol et Bl azer, a Chapparel | boat,
and a Corvette autonobile are not reasonably necessary expenses

pursuant to § 1325(b). 1 n Re Reyes, 106 B.R. 155 (Bankr. N.D. I1l1.

1989); In Re Hedges, 68 B.R 18 (Bankr. E.D. Va. 1986); | n Re Rogers,

65 B. R 1018 (Bankr. E.D. Mch. 1986). Simlarly, this Court has held
t hat debt ors cannot include charitabl e contributions as expenses when
cal cul ating t heir di sposabl e i nconme because such contri buti ons are not
reasonably necessary for the mai ntenance or support of debtors as

required by 8 1325(b). In Re Bennett, BK No. 90-50816, slip op. at 3-4
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(Bankr. S.D. 111. 1991).

Debt ors poi nt out that their plan provides they will pay $250. 00- -
that is, their entire di sposabl e i ncome of $248. 00--into the pl an.
Debtors did not |ist the debt owed on t he canper in their schedul e of
expenses, and t hus di d not consi der that debt when t hey cal cul at ed
their di sposable income. Therefore, debtors conclude they have
fulfilled the di sposable inconme requirenent.

Some support exists for debtors' contention. InMtter of Jones,

119 B. R 996 (Bankr. N.D. Ind. 1990), a creditor objected to the
debt or' s pl an because t he debt or proposed to pay, through his plan, a
| arge debt owed on a Cadill ac Brougham aut onobile. The creditor
cont ended t he debt was not a reasonabl y necessary expense pursuant to
§ 1325(b). The Jones court hel d that an anal ysi s under the di sposabl e
i ncome requirement of § 1325(b) was inappropriate. The court

determ ned that 8§ 1325(b) focuses on a debtor's post-petition

lifestyle, in other words, the ongoing |iving expenses the debt or
antici pates incurringduringthe course of the plan. The purpose of §
1325(b), according to the Jones court, is to allow a debtor "to
mai ntai n a reasonabl e | ifestyl e while simltaneously insuringthat [he
or she] nakes a serious effort tofulfill [his or her] obligationsto
[ prepetition] creditors, by elimn nating unnecessary or unreasonabl e
expenses." Jones, 119 B.R at 1001. The court held that § 1325(b)
"does not i npose a reasonabl e necessity test uponthe [pre-petition]

obligations a debtor is attenmptingtorepay throughthe plan.” 1d.?

The Jones court stated:




The Jones court concl uded t hat t he appropri at eness of paying certain

pre-petition debts as part of the planis aconcern better addressed

within the context of the good faith requirement of 8§ 1325(a)(3).?2
This Court di sagrees with theJones court's anal ysis for several

reasons. First, disposableinconeis affected by a debtor's paynent of

bot h pre-petition debts and post-petition expenses. Apre-petition

debt affects di sposabl e i ncome because paynent of t he debt t hrough t he

pl an reduces t he amount of di sposabl e i ncone ot herw se avail abl e for

t he remai ni ng prepetition debts the debtor is paying off through the

pl an, i ncludingthe debts owed t o unsecured creditors. Di sposable

inconme is al so affected by a debtor's paynent, of a post-petition

I n Reyes and Rogers, the [c]ourts analyzed the paynents on the
debtor's vehicles to determne if they were reasonably necessary.
Yet, these paynments were not part of the debtor's nonthly |iving
expenses. They were to [be] nmade by the trustee as part of the
paynments to creditors under the plan. By considering the paynents in
the context of disposable inconme, these decisions incorrectly inposed
a reasonabl e necessity requirement on the plan's paynments to pre-
petition creditors and on the nature of the debtor's obligations to
those creditors. While the concerns which notivated the inquiries
al ong these lines are things the bankruptcy courts should be
sensitive to, they are not part of the disposable income test of 8§
1325(b). They are nore appropriately addressed in the broader
context of the good faith analysis required by § 1325(a)(3). Doing
SO gives the court greater latitude in determning the propriety of a
debtor's proposal. Using the disposable incone test unduly
constrains the focus of the court's inquiries and restricts the
flexibility inherent in the fornulation of a Chapter 13 plan, by
automatically precluding confirmati on of any plan under which the
debtor attenpts to retain an encunbered asset that night be
considered a |uxury or unnecessarily extravagant, unless unsecured
creditors are to be paid in full.

Jones, 119 B.R at 1001.

2Section 1325(a)(3) of the Bankruptcy Code st ates: "Except
as provided in subsection (b), the court shall confirma plan if
. the plan has been proposed in good faith and not by any neans
forbidden by law. . . ." 11 U S.C. 8§ 1325(a)(3)(1991).
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expense because the expense is included in the debtor's |ist of
budget ed expenses and subtracted fromthe debtor's gross i nconeto
determ ne t he debtor's di sposabl eincone. Significantly, in both
ci rcunst ances, paynent of the debt or expense at i ssue reduces the
paynments the unsecured creditors receive.
| nHedges, 68 B.R 18, the debtor's schedul ed i nconme of $2, 313. 00
equal ed hi s schedul ed expenses. Debtor's schedul ed expenditures
i ncl uded a nont hly paynent of $187.61 for a Chapparel | boat. Debtor
proposed t o pay t hrough hi s pl an $140. 00 per nonthtothe trusteewith
unsecured creditors receiving 45% of their clainms. The trustee
objectedtothe confirmation of the debtor's plan on the basis that the
pl an provi ded for paynent of the boat in contravention of § 1325(b).
The court in Hedges aptly stated the pertinent concern:
The debt or has argued t hat, since paynent for the
boat i s provided for through the plan, all of his
di sposabl e incone is being applied to make
payment s under the plan. Thus, he urges, the
requi renments of 8 1325(b) have been net. This
argument is not well taken. |If this sort of
reasoni ng wer e accept ed, any debt or who wi shed to
avoi d t he provisions of § 1325(b) coul d sinply
pur chase property not reasonably necessary for
mai nt enance and support, provide for its paynent
under the plan, and build equity inthat property
to the detriment of the general unsecured
creditors of the estate who would ot herw se
receive alarger dividend. It isthis Court's
opi nion that Congress did not intendto allow
such conduct by individual sinfinancial straits.
Hedges, 68 B.R at 21.
Second, 8§ 1325(b) does not explicitly distinguish between pre-
petition debts and post-petition expenses. The statute sinply requires

t hat a debtor pay into the plan all i ncone not reasonabl y necessary for



t he debtor's support. Moreover, this Court seeslittle difference
bet ween t he two types of obligations when a debtor pays bot h post -
petition. Al though a secured debt may have been i ncurred pre-petition,
a debt or chooses, after the bankruptcy petitionis filed, topaythe
pre-petition debt or relinquishthe collateral, just as he or she
chooses to i ncur or forego a post-petitionexpense. Thus, contraryto
t he Jones court' s opinion, thereis noreasonto usetwo very different
tests--the good faith test and t he di sposabl e i ncone test--to judgethe
appropriateness of two quite sim | ar obligations--pre-petition debts
and post-petition expenses.

Third, the Jones court enphasizes that Chapter 13 of the
Bankr upt cy Code was created so that debtors could retaintheir assets
and pay their creditors over a period of time. Jones, 119 B.R at
1001. The Jones court opines that interpreting 8 1325(b) in such a way
that it appliestopre-petitiondebts causes the statute to favor those
debt or s whose financi al probl ens ari se out of aninability to pay for
t heir basi c needs and puni sh t hose debt ors whose probl ens stemfrom
t hei r excessi ve expenditures for unnecessary itens, becausethe latter
debtors are not permttedtoretainall of their existing assets. See
id. By applying the statute to pre-petition debts, however, all
debtors and creditors
proceed on a | evel playing field, because all debtors, no natter how
t hey got i nto bankruptcy, may only i ncur expenses or pay debts onitens
t hat are reasonably necessary for their support. Under the Jones
anal ysi s, a debtor coul d pay a debt on an unnecessary i tempurchased

prior to bankruptcy through his or her planto the detri nent of the
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unsecured creditors, as | ong as t he debt or showed he or she proposed
the planingood faith. See Reyes, 106 B. R at 157 (The di sposabl e
i ncome and good faith requirenments are different, soafailureto
fulfill the di sposabl e i ncone requirenment does not necessarily nmean t he
pl an was not proposed in good faith.).

The debtors inthis case, |ike the court inJones, assert that the
pur pose of Chapter 13istopermt themto reorganizetheir debts and

retaintheir existingassets whichis what they propose to do through

their plan. See Rogers, 65 B.R at 1020. Debtors state they can
include in their plan the debt owed on the canper as | ong as t hey
propose to pay infull the value of the collateral. The debtors, as
wel | as the Jones court, correctly state the purpose of Chapter 13. In
a Chapter 13 case, however, a debtor reorgani zes debts not only for his
or her own benefit, but alsofor thecreditors' benefit. Allow nga
debtor to reorganize his or her debts under Chapter 13 does not
necessarily nean the debtor will be able, or permtted, to maintainthe
status quo or retainthe col |l ateral which secures a debt, especially
when t hat debt or cannot pay 100%of t he cl ai ns t hrough his or her pl an.

See Rogers, 65 B.R at 1021 ("It's the paynent [of the debt on the

asset]--not the possession of an asset--which is material in an
obj ecti on under § 1325(b)."). 1In addition, although a debtor may
reorgani ze his or her existing debts under Chapter 13, the debtor
cannot i gnore the statutory provisi ons of Chapter 13 when doi ng so.
The provi si ons of Chapter 13 specifically requirethat a debtor apply
all of his or her disposable inconme toward the plan.

Debt ors' argunent that the unsecured creditors will receive at
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| east as nmuch as t hey woul d under Chapter 7isirrelevant. Al though §
1325(a) (4) requires that unsecured creditors recei ve no |l ess than t hey
woul d have recei ved under Chapter 7, 11 U. S.C. 8§ 1325(a)(4), 8§ 1325(b)

is aseparate requirenment with which debtors nust also conply. I nRe

WIllingham 83 B. R 552, 553-54 (Bankr. S.D. Ill. 1988); Reyes, 106
B.R at 158.

Finally, debtors assert they are not requiredto put all of their
di sposabl e i ncome i nto the plan. Debtors contend sone bankruptcy
courts all owdebtors a cushion of upto $100in their nonthly budgets.
Debtors claimthat i f they cannot pay for the canper t hrough t he pl an,
t hey coul d choose t o put $148. 00 of their $248. 00 i n nont hl y di sposabl e
i nconme towards their plan, and use t heir cushi on of $100 to pay t he
debt on the canmper outside the plan. Debtors thus contend the anount
t he unsecured creditors woul d recei ve woul d not necessarily increaseif
the debtors had to exclude the canmper fromthe plan.

I n some cases, courts have permtted debtors acertain cushionin
t heir nont hly di sposabl e i ncone and have not required debtors to pay
al |l of their disposableinconmeintothe plan, especiallyif the debtors
proposed to pay a significant portion of their disposableinconeinto
the plan, if the debtors had especially frugal budgets, or if the
debt ors had not al | ocat ed any noney i ntheir budgets for essential or

emer gency expenses. See |l n Re Cronpton, 73 B. R 800, 808-09 ( Bankr.

E.D. Pa. 1987); In Re G eer, 60 B.R 547, 552-53 (Bankr. C. D. Cal.
1986). This Court, however, i s unaware of any specificruleinthis
di strict which all ows debtors an automati c cushi on of $100in their

nmont hl y budgets. Additionally, inthis case, debtors propose to pay
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all of their disposableinconeintothe plan, thereby signalingthat
t hey are abl e to do so. Shoul d the debtors propose an anended pl an
i nt o whi ch t hey woul d pay only about 60%of their di sposabl e incone, a
question coul d ariseregarding the debtors' good faith in proposingthe
pl an i nasmuch as such action, w thout ot her evi dence, couldreflect an
intent to circunvent 8§ 1325(b).

For all of these reasons, the Court hol ds that both projected
post-petition expenses and pre-petition secured debts are subject to
scrutiny under t he di sposabl e i nconme test of § 1325(b). The debtors
have not contended or shown t hat t he canper i s a reasonably necessary
expense as required by 8 1325(b). Mreover, the Court can di scern no
i ndependent reason why the canper would constitute a necessity.

An addi tional factor, al though not di spositive of the issue before
t he Court, concerns the differenceinthe anount the debtors coul d pay
on t he bal ance owed t he unsecured creditors if the debtors surrendered
the canper.?® |f the debtors excl ude t he debt on t he canper fromtheir
pl an and rel i nqui sh the collateral, they coul d put at | east anot her
$4, 644. 20, t he anmount t hey woul d have pai d on t he canper through the
pl an, towards t hei r unsecured debts, thereby payi ng approxi mately 96%
of those debts or at | east substantially nore than the 10%t hey now
propose to pay on those debts. "A fundanental purpose of the
di sposabl e i ncone provisionis to prevent | arge expenditures by debtors
for nonessential itens whichultimately reduce the sumavail abl e t o pay

hol ders of unsecured cl ai ms. " Hedges, 68 B. R at 20. The percentage

3The anmpunt paid to unsecured creditors is not an el enment of the
reasonably necessary test.



the debtors could pay toward the unsecured clainms would rise
substantially if they did not make paynents on t he canper, even t hough
they owe arelatively small anmount on t he canper. Therefore, applying
t he di sposabl e inconme provisioninthisinstance fulfills the purpose
of the statute.

The Court does not wi shto deny the debtors their canper, but the
Court cannot ignore the requirenents of the Bankruptcy Code. Debtors
i n Chapt er 13 nust undergo sone belt-tightening. See Jones, 119 B. R
at 1000; Reyes, 106 B. R at 159. The Court cannot permt the debtors
to pay a debt on a canper they do not need while the unsecured
creditors receive only 10%of their clains. See Reyes, 106 B. R at
158; Hedges, 68 B. R at 20-21. Consequently, the Court hol ds that the
canper i s not areasonably necessary expense and t he debt or s have not
fulfilledthe di sposabl e i nconme requirenent of 8§ 1325(b). Thus, the
trustee's objectiontothe confirmation of debtors' planis sustained

Al so before the Court is an objection by Lindsey's, Inc.
(Li ndsey's). Although the debtors entered into a contract on the
canper with Boatnen's, the contract has a recourse provi si on which
provi des that Lindsey'sisliableonthecontract tothe extent the
debtors default on it by not making their full nmonthly contract
paynents to Boatnen's. Lindsey's argues that becausethe planfailsto
provi de that Boatnmen's will receive the full nonthly paynments due it
under the contract, Lindsey's is not adequately protected under the
pl an.

The Court has deni ed confirmati on onthe basis that the debtors

may not pay the debt on the canper through the plan. Therefore,
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Li ndsey's objection is overruled as noot.

In conclusion, the trustee's objection is sustained. The
obj ection of Lindsey's, Inc. isoverruled. Debtors are granted twenty
days within which to file an anended plan to cure the trustee's
obj ecti on.

See written order entered this date.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: March 12, 1992
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