I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

KENNETH M BAYER
and THE BAYER COVPANY

I N RE: ) BK NO. 90-41135
)
S. 1. BOWI NG & RECREATI ON
CENTER, I NC. g
Debt or )
)
S. 1. BOWI NG & RECREATI ON
CENTER, | NC. )
)
Plaintiff )
)
VS. ) ADV. NO. 90-4025
)
)
)
)
)

Def endant

FI NDI NGS OF FACT., CONCLUSI ONS OF LAW AND ORDER

This matter having come before the Court on a Second Anmended
Conpl aint to Avoid Preferential and/ or Fraudul ent Transfers; the Court
havi ng heard sworn testinony and argunents of counsel and bei ng
ot herwi se advised in the prem ses, finds as foll ow

A. Fi ndi ngs of Fact

1. This adversary is a case to avoid preferential transfer
and/ or fraudul ent conveyance and recover real estate transferredto
Def endant, The Bayer Conpany, within 90 days prior tothe filing of
t hi s Chapter 11 bankruptcy and recover noney transferred to Def endant,
Kenneth M Bayer, within one year prior tothe filing of this Chapter
11 bankruptcy.

2. The Court has jurisdiction pursuant to 28 U.S.C.
Sections 1334 and 157. This is a core proceedi ng as defi ned by 28
U.S.C. Section 157(b)(2)(A) and (B).



3. S.1. Bowing & Recreation Center, Inc. filed a

voluntary petition for relief under Chapter 11 on Septenber 28, 1990.

4. S.I. Bowing & Recreation Center, Inc., is and at al
ti mes since Septenber 28, 1990 has been, t he Debt or-i nPossessi on and
operating the S.1. Bowing Center facilities along Hi ghway 13 in
Carterville, Illinois.

5. On Septenber 14, 1988 S.I. Bowing & Recreation Center,
I nc. signed a promi ssory note in the anount of $40, 000 payableto
Kennet h M Bayer at the rate of $1, 296. 00 per nonth for 36 mont hs wi th
interest at the rate of 10% per annum

6. S.1. Bowing & Recreation Center, Inc.'s obligation to
Kenneth M Bayer was secured by the personal guarantees of Paul

Cerniglia, Jr., Diana Cerniglia, Joe CernigliaandPatricia Cerniglia.

7. Paul Cerniglia, Jr. and Joe Cerniglia are the sole
shar ehol ders, directors and officers of S.I. Bowing & Recreation
Center, Inc. Diana Cerniglia and Patricia Cerniglia are the w ves

of Paul and Joe Cerniglia, respectively.

8. During the one (1) year prior to the commencenent
of this case, Kenneth M Bayer received the fol |l owi ng paynents (the
"Paynment s") made by S.1. Bow i ng & Recreation Center, Inc. for and on

account of the $40,000 note dated Septenmber 14, 1988:

January 18, 1990 $1, 296. 00
Decenber 28 1989 $1, 296. 00
Novenber 14, 1989 $1, 296. 00
TOTAL $3, 888. 00

9. On June 8, 1988 S. 1. Bow i ng & Recreation Center, Inc.

and The Bayer Conpany entered into Articles of Agreenent for Deed
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("Agreenment") to purchase certain real estate ("Real Estate"),

adjoining the S.1. Bowing Center facilities, for the sum of
$195, 000. 00.
10. The Real Estate, which adjoins the S.1. Bowling Center

facilities, isinprovedonits western edgewth 4 vol |l eybal |l courts.
Sai d vol | eybal | courts adjoin the eastern boundary of the S.1. Bow i ng
Center building. The legal description of the Real Estate i s set out
in Exhibit Ato this Order and by this reference made a part hereof.

11. S.1. Bowing & Recreation Center, Inc. installed the
vol l eybal |l courts at its own expense in 1988.

12. On Septenber 14, 1990 S.I. Bowing & Recreation Center,
Inc. was indefault for failureto pay approxi mately $38, 250. 00 owed
The Bayer Conpany under the Agreenent.

13. On Septenmber 14, 1990 the total amount due from S.|I.
Bow ing Center, Inc. to The Bayer Conpany on the Agreenent was
$216, 585. 23 ($170, 000 pri nci pal plus $44,585. 23 interest plus $2,000 i n
| ate charges = $216, 585. 23).

14. On Septenber 14, 1990, S.1. Bowing & Recreation
Center, Inc. quit clainmedthe Real Estate to The Bayer Conpany by Deed
recor ded Sept ember 18, 1990 i n Deed Record 420, page 507 inthe office
of the Recorder of Deeds of WIIlianmson County, Illinois.

15. On Septenber 14, 1990 S.I. Bowing & Recreation Center,
| nc. gave The Bayer Conpany a prom ssory note in the anount of
$13, 250. 00, bearing interest at the rate of 10% per annum The
$13, 250. 00 not e was personal | y guarant eed by Paul J. Cerniglia, Jr. and
Joe Cerniglia by Guarantee Agreenent dated Septenber 14, 1990.
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16. On Septenber 14, 1990 The Bayer Conpany and S. 1.
Bowl i ng & Recreation Center, Inc. enteredinto alLease Agreenent for a
certain parcel of |and consisting of approxi mately 1/2 acre which
parcel was inproved with "4 volleyball courts”.

17. S.1. Bowing & Recreation Center, Inc. gave the Quit
Cl ai mDeed dat ed Sept enber 14, 1990 and t he $13, 250. 00 Promi ssory Not e
t o The Bayer Conpany i n exchange for The Bayer Conpany's full rel ease
of S. I. Bowing & Recreation Center, Inc."'s obligations under the
Agreenent. Further, at the request of S.I. Bowing & Recreation
Center, Inc. and as part of the transacti on, The Bayer Conpany ent ered
into the Lease Agreenent with S.1. Bowing & Recreation Center, Inc.

18. In its Chapter 11 bankruptcy petition, S.1. Bowing &
Recreation Center, Inc. listedtotal liabilities of $1, 416, 503. 41 and
assets of $648, 633. 00, show ng t hat as of Septenber 28, 1990 S.I.
Bow i ng & Recreation Center, Inc. estimated its negative net worth at
$767,870. 41.

19. The Cl ai ns Regi ster for Debtor's Chapter 11 case shows
19 clains filed in the total amunt of $1, 305,532.94.

20. Debtor's Chapter 11 petition filed Septenber 28, 1990
i sted "undi sputed" unsecured creditors, who have not fil ed a proof of
claim totaling $249, 209. 48.

21. Si nce Septenber 14, 1990, the Plaintiff has continued
to occupy that part of the Real Estate containingthe 4 volleyball
courts and has, when t he need arose, parked cars on a portion of the
Real Estate adjacent to the volleyball courts and has paid no

consi deration to The Bayer Conpany for this occupancy.
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22. The value of the Real Estate as of Septenber 14,

was $160, 000. 00.

23. S.I. Bowing & Recreation Center, Inc. failed to
i ntroduce evi dence on whi ch the court coul d det er m ne whet her Kenneth
Bayer received nore t hrough t he Payment s nmade on January 18, 1990,
Decenber 28, 1989 and Novenber 14, 1989 t han he woul d have recei ved
under Chapter 7, Title 11 of the United States Code i f the Paynents had
not been nade and he had recei ved paynent on t he debt underlying sai d
Paynments to the extent provided by Title 11 of the United States Code.

24. S.I. Bowing & Recreation Center, Inc. failed to
i ntroduce evi dence on whi ch t he Court coul d det er m ne whet her The Bayer
Conpany recei ved nore through the transfer of the Real Estatethanit
woul d have recei ved under Chapter 7, Title 11 of the United States Code
if the transfer of the Real Estate had not been nade and The Bayer
Conpany had received paynent on the Articles of
Agreenent for Deedto the extent provided by Title 11 of the United
St at es Code.

25. S.1. Bowing & Recreation Center, Inc. failed to
i ntroduce evi dence upon whi ch the Court could determ ne that S.I.
Bow i ng & Recreation Center, Inc. received | ess than a reasonably
equi val ent val ue i n exchange for the transfer of the Real Estate to The
Bayer Conpany.

B. Concl usi ons of Law

1. Wth respect to Count | of the Second Amended
Conmpl aint, S.1. Bowing &Recreation Center, Inc. failedto establish

by a preponderance of the evidence that the Paynents recei ved by
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Kennet h Bayer on January 18, 1990, Decenber 28, 1989, Novenber 14, 1989
wer e nor e t han he woul d have recei ved under Chapter 7, Title 11 of the
United States Code i f the Paynents had not been made and Kennet h Bayer
recei ved paynent on t he debt underlyi ng sai d Paynents to t he ext ent
provided by Title 11 of the United States Code.

2. Wth respect to Count Il of the Second Amended
Conplaint, S.1. Bowing &Recreation Center, Inc. failedto establish
by a preponderance of the evidence that the transfer of the Real Estate
t o The Bayer Conpany enabl ed The Bayer Conpany to receive nore thanit
woul d have recei ved under Chapter 7, Title 11, United States Code i f
the transfer of the Real Estate had not been nade and The Bayer Conpany
recei ved paynent onthe Articles of Agreenent for Deed to t he extent
provided by Title 11 of the United States Code.

3. Wth respect to Count IIl of the Second Anmended
Conmplaint, S.1. Bowing & Recreation Center, Inc. failedto establish
by a preponderance of the evidence that it received |l ess than a
reasonabl y equi val ent val ue for the transfer of the Real Estate to The
Bayer Conpany.

C. O der

| T 1S THEREFORE ORDERED, ADJUDGED AND DECREED THAT:

A The paynments nmade from S.1. Bowing & Recreation
Center, Inc. to Kenneth Bayer on January 18, 1990, Decenber 28, 1989,
and Novenber 14, 1989 were not preferential as defined by 11 U. S. C.
§547.

B. The transfer of the Real Property fromS.I. Bowing &

Recreation Center, Inc. to The Bayer Conpany pursuant tothe Quit daim
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Deed dat ed Sept enber 14, 1990 was not preferential as defi ned by 11
U. S. C. 8§547.

C. The transfer of the Real Property fromS.I. Bowing &
Recreation Center, Inc. to The Bayer Conpany pursuant tothe Quit daim
Deed dat ed Sept ember 14, 1990 was not fraudul ent as defined by 11
U. S. C. 8§548.

D. Judgnent is entered in favor of Defendant on Counts I,

Il and 11l of the Second Anended Conpl aint.

ENTERED: July 2, 1992

/'s/ GERALD D. FINES
United States Bankruptcy Judge



EXH BIT "A"

A part of the Northeast Quarter of the Northeast Quarter of Section 13, Township 9 South, Range 1 East of the 3rd P.M., Williamson
County, Illinois, more particularly described as follows: Commencing at the Southeast corner of the said Northeast Quarter of the
Northeast Quarter running thence Northerly along the East line thereof a distance of 792.68 feet to an iron pin, running thence westerly
a an angle to the left of 88°04'8" a distance of 113.50 feet to an existing monument, continuing thence westerly at an angle to the right
having an exterior deflection of 185°43'42" a distance of 150.33 feet to an existing monument, running thence westerly a an angle to
the right having an exterior deflection of 199°36'25" a distance of 163.47 feet to an existing monument, running thence westerly at an
angle to the ldt of 156°34'26" a distance of 350 feet to an existing monument, running thence northerly at an angle to the right having
an exterior deflection of 270°00'00" a distance of 30 fet to an existing monument, running thence at an interior angle to the left of
90°00'00" a distance of 450 fegt to an existing monument, running thence southwesterly at an angle to the left of 111°41'24" a distance
of 263.67 fed to an existing monument running thence westerly & an angle to the right having an exterior deflection of 248°18'36" a
distance of 20 feg to an existing monument in the centerline of the public road, a distance of 481.08 feet to a point in the center line
of said road easterly of an existing iron pin located 0.03 fet West of said centerline, running thence easterly at an angle to the left of
88°13'34" a distance of 625.56 fet more or less to an existing monument, running thence southerly & an angle to the right having an
exterior deflection of 271°41'20" a distance of 208.89 feet to an iron pin located 0.24 feet North of the South line of said Northeast
Quarter of the Northeast Quarter and continuing thence 0.24 fet to said line, running thence & an angle to the left of 88°20'30" a distance
of 705.41 feet more or less to the point of beginning;

Except, however, the following described real estate, to-wit:

TRACT A: Commencing at the Southwest corner of said Quarter-Quarter Section; thence North along the West line of said Quarter-
Quarter Section for a distance of 343.45 feet; thence East with a deflection angle to the right of 90°00'00" for a distance of 20.00 fegt
to the point of beginning; thence East for a distance of 392.63 feet; thence North with an interior angle of 90°00'00" for a distance of
366.47 feet; thence west with an interior angle of 87°02'36' for a distance of 366.47 feet; thence west with an interior angle of 87°02'36"
for a distance of 393.15 fedt; thence south with an interior angle of 92°57'24" for a distance of 346.19 feet to the point of beginning,
containing 3.21 acres, more or less, subject to a 60.0 feet by 60.0 feet access easement off the Northwest corner thereof;

and also except, however, the following described real estate, to-wit:

TRACT B: Commencing at the Southwest corner of said Quarter-Quarter Section: thence North along the West line of said Quarter-
Quarter Section for a distance of 689.66 feet; thence East with a deflection angle of 97°02'36" for a distance of 88.15 fet to the point
of beginning; thence in a Northeasterly with a deflection angle to the left of 65°20'32" for a distance of 100.57 feet; thence Northeasterly
with an interior angle of 145°50'42" for a distance of 61.23 feet: thence East with an interior angle of 145°50'42" for a distance of 236.71
feet; thence South with an interior angle of 90°00'40" for a distance of 111.00 feet; thence Westerly with an interior angle of 92°57'24"
for a distance of 325.00 feet to the point of beginning, containing 0.79 acres, more or |ess;

and also except, however, the following described real estate, to-wit:

TRACT C: A pat of the said Northeast Quarter of the Northeast Quarter more particularly described as follows, to-wit: Commencing
at the Southwest corner of said Northeast Quarter of the Northeast Quarter running thence northerly along the centerline of a public road
a distance of 208.58 feet to a point which is the point of beginning of the tract hereby described, running thence easterly a distance of
625.56 fest to a point which is 208.89 fegt northerly of the South line of the said Northeast Quarter of the Northeast Quarter, running
thence easterly [should read westerly] to a point in the centerline of said public road which is 14 feet North of the point of beginning,
running thence Southerly 14 feet to the point of beginning;

EXCEPT aso from the red estate hereby conveyed al of the coal, oil, gas an other minerals underlying the surface thereof together with
the right to mine and remove the same.

Situated in the County of Williamson in the State of lllinois, hereby rdeasing and waiving all rights under and by virtue of the Homestead
Exemption Laws of the State of Illinois.



