
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF ILLINOIS

IN RE: ) BK NO. 90-41135
)

S.I. BOWLING & RECREATION)
CENTER, INC. )

)
Debtor )

)
S.I. BOWLING & RECREATION)
CENTER, INC. )

)
Plaintiff )

)
VS. ) ADV. NO. 90-4025

)
KENNETH M. BAYER )
and THE BAYER COMPANY )

)
Defendant )

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER

This matter having come before the Court on a Second Amended

Complaint to Avoid Preferential and/or Fraudulent Transfers; the Court

having heard sworn testimony and arguments of counsel and being

otherwise advised in the premises, finds as follow:

A. Findings of Fact

          1. This adversary is a case to avoid preferential transfer

and/or fraudulent conveyance and recover real estate transferred to

Defendant, The Bayer Company, within 90 days prior to the filing of

this Chapter 11 bankruptcy and recover money transferred to Defendant,

Kenneth M. Bayer, within one year prior to the filing of this Chapter

11 bankruptcy.

          2. The Court has jurisdiction pursuant to 28 U.S.C.

Sections 1334 and 157.  This is a core proceeding as defined by 28

U.S.C. Section 157(b)(2)(A) and (B).
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          3. S.I. Bowling & Recreation Center, Inc. filed a

voluntary petition for relief under Chapter 11 on September 28, 1990.

          4. S.I. Bowling & Recreation Center, Inc., is and at all

times since September 28, 1990 has been, the Debtor-inPossession and

operating the S.I. Bowling Center facilities along Highway 13 in

Carterville, Illinois.

          5. On September 14, 1988 S.I. Bowling & Recreation Center,

Inc. signed a promissory note in the amount of $40,000 payable to

Kenneth M. Bayer at the rate of $1,296.00 per month for 36 months with

interest at the rate of 10% per annum.

          6. S.I. Bowling & Recreation Center, Inc.'s obligation to

Kenneth M. Bayer was secured by the personal guarantees of Paul

Cerniglia, Jr., Diana Cerniglia, Joe Cerniglia and Patricia Cerniglia.

          7.  Paul Cerniglia, Jr. and Joe Cerniglia are the sole

shareholders, directors and officers of S.I. Bowling & Recreation

Center, Inc.  Diana Cerniglia and Patricia Cerniglia are the wives

of Paul and Joe Cerniglia, respectively.

8. During the one (1) year prior to the commencement

of this case, Kenneth M. Bayer received the following payments (the

"Payments") made by S.I. Bowling & Recreation Center, Inc. for and on

account of the $40,000 note dated September 14, 1988:

January 18, 1990 $1,296.00
December 28 1989 $1,296.00
November 14, 1989 $1,296.00

TOTAL $3,888.00

9. On June 8, 1988 S.I. Bowling & Recreation Center, Inc.

and The Bayer Company entered into Articles of Agreement for Deed
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("Agreement") to purchase certain real estate ("Real Estate"),

adjoining the S.I. Bowling Center facilities, for the sum of

$195,000.00.

          10. The Real Estate, which adjoins the S.I. Bowling Center

facilities, is improved on its western edge with 4 volleyball courts.

Said volleyball courts adjoin the eastern boundary of the S.I. Bowling

Center building.  The legal description of the Real Estate is set out

in Exhibit A to this Order and by this reference made a part hereof.

          11. S.I. Bowling & Recreation Center, Inc. installed the

volleyball courts at its own expense in 1988.

          12. On September 14, 1990 S.I. Bowling & Recreation Center,

Inc. was in default for failure to pay approximately $38,250.00 owed

The Bayer Company under the Agreement.

          13. On September 14, 1990 the total amount due from S.I.

Bowling Center, Inc. to The Bayer Company on the Agreement was

$216,585.23 ($170,000 principal plus $44,585.23 interest plus $2,000 in

late charges = $216,585.23).

14. On September 14, 1990, S.I. Bowling & Recreation

Center, Inc. quit claimed the Real Estate to The Bayer Company by Deed

recorded September 18, 1990 in Deed Record 420, page 507 in the office

of the Recorder of Deeds of Williamson County, Illinois.

          15. On September 14, 1990 S.I. Bowling & Recreation Center,

Inc. gave The Bayer Company a promissory note in the amount of

$13,250.00, bearing interest at the rate of 10% per annum.  The

$13,250.00 note was personally guaranteed by Paul J. Cerniglia, Jr. and

Joe Cerniglia by Guarantee Agreement dated September 14, 1990.
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          16. On September 14, 1990 The Bayer Company and S.I.

Bowling & Recreation Center, Inc. entered into a Lease Agreement for a

certain parcel of land consisting of approximately 1/2 acre which

parcel was improved with "4 volleyball courts".

          17. S.I. Bowling & Recreation Center, Inc. gave the Quit

Claim Deed dated September 14, 1990 and the $13,250.00 Promissory Note

to The Bayer Company in exchange for The Bayer Company's full release

of S. I. Bowling & Recreation Center, Inc.'s obligations under the

Agreement.  Further, at the request of S.I. Bowling & Recreation

Center, Inc. and as part of the transaction, The Bayer Company entered

into the Lease Agreement with S.I. Bowling & Recreation Center, Inc.

          18. In its Chapter 11 bankruptcy petition, S.I. Bowling &

Recreation Center, Inc. listed total liabilities of $1,416,503.41 and

assets of $648,633.00, showing that as of September 28, 1990 S.I.

Bowling & Recreation Center, Inc. estimated its negative net worth at

$767,870.41.

19. The Claims Register for Debtor's Chapter 11 case shows

19 claims filed in the total amount of $1,305,532.94.

          20. Debtor's Chapter 11 petition filed September 28, 1990

listed "undisputed" unsecured creditors, who have not filed a proof of

claim, totaling $249,209.48.

          21. Since September 14, 1990, the Plaintiff has continued

to occupy that part of the Real Estate containing the 4 volleyball

courts and has, when the need arose, parked cars on a portion of the

Real Estate adjacent to the volleyball courts and has paid no

consideration to The Bayer Company for this occupancy.
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          22. The value of the Real Estate as of September 14, 1990

was $160,000.00.

          23. S.I. Bowling & Recreation Center, Inc. failed to

introduce evidence on which the court could determine whether Kenneth

Bayer received more through the Payments made on January 18, 1990,

December 28, 1989 and November 14, 1989 than he would have received

under Chapter 7, Title 11 of the United States Code if the Payments had

not been made and he had received payment on the debt underlying said

Payments to the extent provided by Title 11 of the United States Code.

          24. S.I. Bowling & Recreation Center, Inc. failed to

introduce evidence on which the Court could determine whether The Bayer

Company received more through the transfer of the Real Estate than it

would have received under Chapter 7, Title 11 of the United States Code

if the transfer of the Real Estate had not been made and The Bayer

Company had received payment on the Articles of

Agreement for Deed to the extent provided by Title 11 of the United

States Code.

          25. S.I. Bowling & Recreation Center, Inc. failed to

introduce evidence upon which the Court could determine that S.I.

Bowling & Recreation Center, Inc. received less than a reasonably

equivalent value in exchange for the transfer of the Real Estate to The

Bayer Company.

B. Conclusions of Law

          1. With respect to Count I of the Second Amended

Complaint, S.I. Bowling & Recreation Center, Inc. failed to establish

by a preponderance of the evidence that the Payments received by
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Kenneth Bayer on January 18, 1990, December 28, 1989, November 14, 1989

were more than he would have received under Chapter 7, Title 11 of the

United States Code if the Payments had not been made and Kenneth Bayer

received payment on the debt underlying said Payments to the extent

provided by Title 11 of the United States Code.

          2. With respect to Count II of the Second Amended

Complaint, S.I. Bowling & Recreation Center, Inc. failed to establish

by a preponderance of the evidence that the transfer of the Real Estate

to The Bayer Company enabled The Bayer Company to receive more than it

would have received under Chapter 7, Title 11, United States Code if

the transfer of the Real Estate had not been made and The Bayer Company

received payment on the Articles of Agreement for Deed to the extent

provided by Title 11 of the United States Code.

3. With respect to Count III of the Second Amended

Complaint, S.I. Bowling & Recreation Center, Inc. failed to establish

by a preponderance of the evidence that it received less than a

reasonably equivalent value for the transfer of the Real Estate to The

Bayer Company.

C.   Order

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:

          A. The payments made from S.I. Bowling & Recreation

Center, Inc. to Kenneth Bayer on January 18, 1990, December 28, 1989,

and November 14, 1989 were not preferential as defined by 11 U.S.C.

§547.

          B. The transfer of the Real Property from S.I. Bowling &

Recreation Center, Inc. to The Bayer Company pursuant to the Quit Claim
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Deed dated September 14, 1990 was not preferential as defined by 11

U.S.C. §547.

          C. The transfer of the Real Property from S.I. Bowling &

Recreation Center, Inc. to The Bayer Company pursuant to the Quit Claim

Deed dated September 14, 1990 was not fraudulent as defined by 11

U.S.C. §548.

          D. Judgment is entered in favor of Defendant on Counts I,

II and III of the Second Amended Complaint.

ENTERED:  July 2, 1992 

/s/ GERALD D. FINES
United States Bankruptcy Judge
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EXHIBIT "A"

A part of the Northeast Quarter of the Northeast Quarter of Section 13, Township 9 South, Range 1 East of the 3rd P.M., Williamson
County, Illinois, more particularly described as follows:  Commencing at the Southeast corner of the said Northeast Quarter of the
Northeast Quarter running thence Northerly along the East line thereof a distance of 792.68 feet to an iron  pin, running thence westerly
at an angle to the left of 88°04'8" a distance of 113.50 feet to an existing monument, continuing thence westerly at an angle to the right
having an exterior deflection of 185°43'42" a distance of 150.33 feet to an existing monument, running thence westerly at an angle to
the right having an exterior deflection of 199°36'25" a distance of 163.47 feet to an existing monument, running thence westerly at an
angle to the left  of 156°34'26" a distance of 350 feet to an existing monument, running thence northerly at an angle to the right having
an exterior deflection of 270°00'00" a distance of 30 feet to an existing monument, running thence at an interior angle to the left of
90°00'00" a distance of 450 feet to an existing monument, running thence southwesterly at an angle to the left of 111°41'24" a distance
of 263.67 feet to an existing monument running thence westerly at an angle to the right having an exterior deflection of 248°18'36" a
distance of 20 feet to an existing monument in the centerline of the public road, a distance of 481.08 feet to a point in the center line
of said road easterly of an existing iron pin located 0.03 feet West of said centerline, running thence easterly at an angle to the left of
88°13'34" a distance of 625.56 feet more or less to an existing monument, running thence southerly at an angle to the r ight  having an
exterior deflection of 271°41'20" a distance of 208.89 feet to an iron pin located 0.24 feet North of the South line of said Northeast
Quarter of the Northeast Quarter and continuing thence 0.24 feet to said line,  running thence at an angle to the left  of 88°20'30" a distance
of 705.41 feet more or less to the point of beginning;

Except, however, the following described real estate, to-wit:

TRACT  A:  Commencing at the Southwest corner of said Quarter-Quarter Section; thence North along the West line of said Quarter-
Quarter Section for a distance of 343.45 feet; thence East with a deflection angle to the right of 90°00'00" for a distance of 20.00 feet
to the point of beginning; thence East for a distance of 392.63 feet; thence North with an interior angle of 90°00'00" for a distance of
366.47 feet; thence west with an interior angle of 87°02'36' for a distance of 366.47 feet; thence west with an interior angle of 87°02'36"
for a distance of 393.15 feet; thence south with an interior angle of 92°57'24" for a distance of 346.19 feet to the point of beginning,
containing 3.21 acres, more or less, subject to a 60.0 feet by 60.0 feet access easement off the Northwest corner thereof;

and also except, however, the following described real estate, to-wit:

TRACT  B:  Commencing at the Southwest corner of said Quarter-Quarter Section: thence North along the West line of said Quarter-
Quarter Section for a distance of 689.66 feet; thence East with a deflection angle of 97°02'36" for a distance of 88.15 feet to the point
of beginning; thence in a Northeasterly with a deflection angle to the left of 65°20'32" for a distance of 100.57 feet; thence Northeasterly
with an interior angle of 145°50'42" for a distance of 61.23 feet: thence East with an interior angle of 145°50'42" for a distance of 236.71
feet; thence South with an interior angle of 90°00'40" for a distance of 111.00 feet; thence Westerly with an interior angle of 92°57'24"
for a distance of 325.00 feet to the point of beginning, containing 0.79 acres, more or less;

and also except, however, the following described real estate, to-wit:

TRACT  C:  A part of the said Northeast Quarter of the Northeast Quarter more particularly described as follows, to-wit: Commencing
at the Southwest corner of said Northeast Quarter of the Northeast Quarter running thence northerly along the centerline of a public road
a distance of 208.58 feet to a point which is the point of beginning of the tract hereby described, running thence easterly a distance of
625.56 feet to a point which is 208.89 feet northerly of the South line of the said Northeast Quarter of the Northeast Quarter, running
thence easterly [should read westerly] to a point in the centerline of said public road which is 14 feet North of the point of beginning,
running thence Southerly 14 feet to the point of beginning; 

EXCEPT also from the real estate hereby conveyed all of the coal, oil, gas an other minerals underlying the surface thereof together with
the right to mine and remove the same.

Situated in the County of Williamson in the State of Illinois, hereby releasing and waiving all rights under and by virtue of the Homestead
Exemption Laws of the State of Illinois.


