I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
TI MOTHY SANDERSON and ) Under Chapter 13
VI CTORI A SANDERSON, )
) No. BK 95-31793
Debtor(s). )
)
Tl MOTHY SANDERSON and )
VI CTORI A SANDERSON, g Adv. No. 95-3237
Plaintiffs, )
)
VS. )
)
FEDERAL DI VERSI FI ED SERVI CES, )
)
Def endant . )
OPI NI ON

After enteringintoaninstallnent contract and nortgage i nt ended
to secure the purchase and i nstal | ati on of wi ndows for their hone,
plaintiffs filedfor bankruptcy relief andinitiatedthis adversary
proceedi ng chal | engi ng defendant' s claimto a security interest inthe
wi ndows being purchased and in plaintiffs' real estate and
i mprovenents.! At issueis whether defendant created a valid nortgage
under Illinoislawwhenit failedtoincludethelegal description of
the real estate onthe face of the nortgage i nstrunent but, instead,
attached it on a separat e sheet of paper whi ch was recorded with the
nort gage instrument.

The facts are not indispute. Prior tofilingtheir chapter 13
bankruptcy petition, plaintiffs executed aninstrunent entitled "Retail
I nstal | ment Contract and Mortgage" i n order to have def endant fi nance

t he purchase and i nstall ati on of wi ndows for their residence. The

' Plaintiffs admit in their conplaint that the wi ndows, havi ng

been install ed, becane permanent inprovenents to their real property.



instrunent listed plaintiffs' "Address" as 504 Baver Ln. in
Collinsville, Illinois, and descri bed t he goods and servi ces bei ng
purchased. The instrunment also contained a provision granting
def endant a security interest in:

1. the goods, services and property being purchased, and
2. ny real estate and inprovenents, including ny house,
all at nmy "Address" designated above.

Under the ternms of the instrument, plaintiffs each agreed:

| hereby nort gage and warrant to you, as Mt gagee, ny real
est at e and house | ocated at ny "Address"” desi gnated on t he
ot her side of this contract as security for all anounts due
to you under this Retail Installment Contract.

The instrument also contained the foll owi ng provision:

LEGAL DESCRI PTI ON: The above descri bed goods and servi ces
are to beinstall ed and pl aced upon t he "Addr ess” desi gnat ed
above, and the | egal descriptionfor said "Address" is: 504
Baver Ln.

Collinsville, I1. 62234

| f Legal Descriptionis not available at the time this
contract is executed, Buyer grants Seller the right to
obtain and insert the Legal Description at a |ater date.

The i nstrument was executed on February 14, 1994, and recorded on
February 24, 1994, at book 3859, pages 0005 t hrough 0008, in the
Madi son County, Illinois, Recorder's Ofice. Attached to the
instrunent, and recorded withit at page 0007, was a sheet of paper
bearing a | egal description of the real estate.

The soleissueto be determnedinthis adversary proceedingis
whet her the "Retail Installnment Contract and Mortgage, " recorded
together with the | egal description on a separate piece of paper,
constitutes avalidnortgage under Illinoislaw. Plaintiffs offer no
authority to support their argunent that the nortgage i s defective

because the | egal description of thereal estate is absent fromthe
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face of theinstrunment, albeit attachedtoit andrecordedwithit.
The Court's owninquiry reveals that Illinois nortgage | awdoes not
el evate formover function and that plaintiffs' hyper-technical
argument is without nerit.

Inlllinois, anortgageis sufficient withrespect tothe property
it describesif it contains "areasonably certain description of the
prem ses i ntended to be covered by it." 27 1.L.P. 8§53, at 135 (1956)
(footnote omtted).? Even a m stake as to, or a m sdescription of, the
property i ntended to be covered by the nortgage wi I | not invalidate the
instrument if the property is capable of identificationandis clearly

identified. 27 1.L.P. 853, at 135. So long as the description

2 Section 5/11 of the Conveyances Act i ndicates that a nortgage
need not take a prescribed formso long as all essential el enents are
present. It states in pertinent part:

Mort gages of | ands may be substantially inthe
following form

The Mort gagor (hereinsert nane or nanmes), nortgages .

to (here insert name or nanes of nortgagee or
nort gagees), to secure the paynent of (here recite the
nat ure and anount of i ndebt edness, show ng when due and t he
rate of interest, and whet her secured by note or ot herw se),
the fol | owi ng descri bed real estate (hereinsert description

t hereof), situatedin the County of , inthe State of
I11inois.
Dat ed , 19__

(signature of nortgagor or nortgagors)

Such nort gage, when ot herw se properly execut ed, shall
be deened and hel d a good and sufficient nortgageinfeeto
secure t he paynent of the noneys therein specified. . .

765 I LCS 5/ 11 (1994) (enphasis added).
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contains information from which a certain description can be
ascertai ned, or can be anplified by extraneous evi dence and appliedto
its intended subject, it will be judged effective. 1d. See also

Richey v. Sinclair, 47 NE 364, 366 (I1l1. 1897) ("[A] ny description .

by whi ch the prem ses i ntended to be conveyed nmay be found and
identified is sufficient”).

Inthis case, plaintiffs do not chall enge t he accuracy of the
| egal descriptionwhichis set forth onthe separate sheet of paper
and, further, do not disputethat thelegal description describes the
real property commonly known as 504 Baver Ln. in Collinsville,
Il1inois. Moreover, they do not argue t hat the description of the real
property which is subject tothe nortgage has been render ed anbi guous
as aresult of thelegal description's placenent on an attached sheet
of paper.® They contend only that the nortgage i s invalid becausethe
| egal description does not appear, literally, on the face of the
nor t gage, but rat her as an addendumto t he nortgage i nstrunment. As a
result, according to plaintiffs, the |egal description does not
constitute atermof the nortgage, whichis inconplete andineffective

tocreate asecurityinterest intheir real estate and i nprovenents.

VWhen construi ng a nortgage, Illinois adheres to the commonly

accepted rul e of construction that "where other instrunents are

3 Nor does the Court find that any anbiguity exists as to which
real estate is described by the recorded nortgage. The Court is
convinced that athird party searchingthetitleof theplaintiffs'
real property woul d not be confused or m sled as to t he descri pti on of
the real property which is subject to the defendant's nortgage.
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execut ed cont enporaneously with a nortgage and are part of the sane
transaction, a nortgage nmay be nodi fi ed by ot her i nstrunents and al |
t he docunents are to be read toget her to determ ne and gi ve effect to

theintentionof the parties.” Lake County Trust Co. v. Two Bar B,

Inc., 606 N.E. 2d 258, 262 (IIl. App. Ct. 1992). Accord Matter of

Bail ey, 999 F. 2d 237, 241 (7th Cir. 1993); FarmCredit Bank of St.

Louis v. Biethman, 634 N.E. 2d 1312, 1318 (I11. App. Ci. 1994).

n >

" Cont enpor aneous” neans " so proximate in tinme as to grow out of,
el uci dat e and expl ainthe qual ity and character of the transaction, or

an occurrence wi thin such tine as woul d reasonably make it a part of

the transaction.'" Tepfer v. Deerfield Sav. and Loan Ass' n, 454 N E.
2d 676, 679 (I11. App. . 1983) (quotingEl sberry Equi p. Co. v. Short,
211 N.E. 2d 463, 468 (Ill. App. C. 1965)). To be considered

cont enpor aneous, docunents need not be executed simnultaneously.

Inthis case, thelegal descriptionof plaintiffs' real estate was
prepared and recorded wi t h def endant' s nort gage i nst runent on February
24, 1994, within ten days of execution of the nortgage i nstrument
itself. The parties clearly intended the reduction of the | egal
descriptiontowitingto be acontenporaneous part of the transaction.
This intent i s underscored by the provi sioninthe nortgage i nstrunent
whi ch reserved to t he def endant the right to obtain and i nsert the
| egal description at alater dateinthe event it was not avail abl e

when t he nort gage was executed.* Therefore, the Court finds that the

4 See Schmal zer v. Jamik, 95 N. E. 2d 347, 350-51 (I11. 1950)
(contract for sal e of | and descri bed by street address al one held to be
enf or ceabl e not wi t hst andi ng absence of | egal description where parties
to contract expressly reservedincontract theright toinsert the
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| egal description constitutes a termof the nortgage despite its
appendage to t he nortgage i nstrunent and that the nortgage i s valid and

enforceabl e against the plaintiffs' real property and inprovenents.

DATED: JANUARY 30, 1996

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE

| egal descriptionlater). Although aland sale contract, rather than
a nortgage, was at issue inSchnal zer, "[t] he general rul es enpl oyedto
construe contracts are applicabletothe construction of a nortgage. "
Lake County Trust Co. v. Two Bar B, Inc., 606 N E. 2d at 262.
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