I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 7
ROGER W LLI AM SELLE, )
) No. BK 86-40142
Debt or . )
ROGER W LLI AM SELLE, ) )
Plaintiff, )
)
V. ) ADVERSARY NO,
) 86- 0312
ARK LAND COWMPANY, )
)
Def endant . )
ORDER

This matter i s before the Court on Petition for Contenpt and for
Sanctions for Violationof Automatic Stay fil ed by debt or Roger Wl | iam
Sell e ("debtor") agai nst Ark Land Conpany ("Ark Land"). At hearing,
the parties agreedthat theliability issue could be decided onthe
bri efs and that a bi furcated hearing on the question of danmages woul d
be heldif the Court foundin favor of plaintiff. The relevant facts,
based on the stipulation filed by the parties, are as follows:

On Oct ober 7, 1985, Ark Land filed aforcible entry and det ai ner
action agai nst debtor inthe Circuit Court of Perry County, Illinois
concerning agricultural property which Ark Land | eased t o debtor.
Subsequent |y, the parties reached a "settl enent situation” under which,

inter alia, debtor delivered a nortgage conveying his interest in

certainmneral interestsinunrelated property inPerry County to Ark
Land as additional security for the anount owed by debt or under t he

| ease. The stipulation further



stated that if debtor di dnot pay t he anount owed by Decenber 31, 1985,
Ark Land woul d have the right toforecl ose onthe nortgage. Finally,
the stipul ation providedthat if debtor paidthe anount owed, Ark Land
woul d rel ease t he nortgage and di sm ss the forci bl e entry and det ai ner
action.

On February 6, 1986, after default of the settl enent agreenent by
debtor, Ark Land fil ed a conpl ai nt for forecl osure of nortgage. On
February 8, 1986, debtor was served by certified mail with a
"Landl ord' s Five Day Notice" which stated that the failure of debtor to
pay Ark Land t he anobunt of past rent then due ($30, 651.88) withinfive
days would result in the term nation of debtor's tenancy of the
prem ses.

On March 17, 1986, after debtor failed to pay the past due rent
demanded, Ark Land fil ed a newforcibleentry and det ai ner conpl ai nt
(Case No. 86-LM8). On March 20, 1986, debtor fil ed his bankruptcy
petitionwiththis Court. No further proceedi ngs have been heldin
Case No. 86-LM 8. Debtor voluntarily di sm ssed his bankruptcy petition
on November 5, 1986.

Debt or was served with a "Notice of Crim nal Trespass" by t he
Perry County Sheriff on June 27, 1986. The service of this notice
forns t he basi s of debtor's petition for contenpt and sanctions for
vi ol ati on of the automati c stay whi ch the debtor fil ed on Cct ober 30,
1986.

Debtor cl ai ns that the service of the crim nal trespass notice

after the filing of the bankruptcy petition was a violation of the



automatic stay.! Debtor argues that because Ark Land had know edge of
t he bankruptcy petitionit should be heldincontenpt for its failure
towthdrawits forci bl e entry and det ai ner acti on and for having t he
crimnal trespass notice served on him

I n response, Ark Land argues, inter alia, that the automatic stay

only appliesto property of the estate and that after the expiration of
t he February 8, 1986 five day notice the | ease automatically term nat ed
and was no | onger property of the estate. Therefore, any actions t aken
by Ark Land i n connectionw th repossessing the property woul d not
viol ate the stay.

Ceneral ly, an acti on taken agai nst property of the estate after
the filing of a bankruptcy petition violates the automatic stay.
8§362(a) . One exception to this general rule can be found at
§362(b) (10)? which states:

(b) The filing of a petition under section 301,

302, or 303 of thistitle, ...does not operate as
a stay -

Y'nis conplaint and supporting brief debtor clains that Ark Land
sent himaletter on June 27, 1986 stating that he was consi dered a
trespasser and demandi ng possessi on of the | eased property. However,
the parties' stipulation of fact makes no nention of a letter.
I nstead, it states that service of the crimnal trespass notice was
made by the Perry County Sheriff on June 27, 1986. A copy of that
noticeis attached as an exhi bit tothe stipulation. For purposes of
this Order, the Court will assune that the facts as related in the
parties' stipulation are correct.

2Section 362(b)(10) was added to the Bankruptcy Code by the
Bankr upt cy Amendnents and Federal Judgeshi p Act of 1984, Pub.L. No. 98-
353, 8363(b), 98 Stat. 363-64 (1984). At that tine, it was addedto
the Code as 8362(b)(9), which resulted in the existence of two
pr ovi si ons bei ng so nunbered. However, 8283(d)(3) of the Bankruptcy
Judges, Trustees, and Fam |y Far nmer Bankruptcy Act of 1986 corrected
this error by redesignating this subsection as 8362(b) (10).
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(10) under subsection (a) of this
section, of any act by a |essor to thedebtor
under a | ease of nonresidenti al r e a |
property that has term nated by thexpiration
of the stated term of the | ease before the
commencenment of or during a case under this
titletoobtain possessi on of such property.

This section codifies the well-settled lawthat a | ease that was
termnated prior tothe filing of abankruptcy petitionis not property
of the estate within the neani ng of 8541 and i s not affected by the

automatic stay. InreCohoes Industrial Termnal, Inc., 62 B.R 369,

377 (Bankr. S.D. N.Y. 1986).

I n order to deci de whether Ark Land's post-petition actions
violated the automatic stay, it i s necessary to determ ne whet her the
| ease was term nated prior to the filing of the bankruptcy. That

determ nationis made by referencetostatelaw Inre Sudler, 71 B. R

780, 785 (Bankr. E.D. Pa. 1987).
Inlllinois, | eases aretermnated five days after the tenant's

recei pt of the statutory five-day notice, providedthe tenant does not

curethe default. [Il.Rev.Stat., ch. 110, 19-209; Inre Maxwel |, 40
B.R 231, 236 (N.D. Ill. 1984); El i zondo v. Medina, 100 |11 . App. 3d.
718, 427 N.E. 2d 381, 383, 56 IIl. Dec. 301, 303 (1st Dist. 1981);
Elizondo v. Perez, 42 111. App. 3d 313, 356 N.E. 2d 112, 113, 1111.
dec. 112, 113 (1st Dist. 1976); Westermanv. G lnore, 17 111. App. 2d

455, 150 N. E. 2d 660, 662-63 (3rd Dist. 1958). The statutory procedure
for termnating al ease and a forcible entry and detai ner action are
two separate things. The former process ends the contractual
rel ati onshi p between the parties while the forcible entry and det ai ner

action determnes rights to possession of the property. Inre Maxwel |,
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Ssupra at 237.

I nthe present case, the | ease was term nat ed by operation of | aw
af ter debtor was served wththe five day notice on February 8, 1986
and fail ed to pay the back rent he owed Ark Land within five days.
Since the |l ease was term nat ed, there was no vi ol ati on of the stay by
Ark Land when it had the crim nal trespass notice served on debt or
after the filing of the bankruptcy petition. 8362(b)(10).

The | ease was term nated in spite of the fact that Ark Land's
forcible entry and detai ner action was not conpl eted before the
bankruptcy petition was filed. As other courts have not ed:

[ T] he term nati on bef ore bankruptcy of al ease
pursuant toits terns and applicable state |l aw
results inits expiration, evenif, as is the
case here, the tenant renmai ns i n possessi on as a
tenant at sufferance and the |andlord has
instituted but not yet concluded an eviction
pr oceedi ng.

Id., quotinglnre Foxfirelnnof Stuart Florida, Inc., 30 B.R 30, 31

(Bankr. S.D. Fla. 1983).
| T I'S ORDERED t hat debtor's Petition for Contenpt and for

Sanctions for Violation of the Automatic Stay is DENIED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 2., 1987




