I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs

) Under Chapter 11
SHANKLI N'S, | NC.,
) No. BK 86-31110
Debtor(s).

BOATMEN S NATI ONAL BANK
OF ST. LOU S,

)

)

)

Movant (s), g
v )
SHANKLI NS, | NC., §
)

Respondent (s).
ORDER

This matter is before the Court on a notion for relief from
stay filed by Boatnen's Bank of St. Louis ("Boatnmen's"). Boatnen's
requests relief fromthe stay in order to enforce its lien against an
aut onobi |l e owned by the debtor-in-possessi on, Shanklin's, Inc.
("debtor"). The relevant facts are as foll ows:

On January 30, 1985, debtor purchased a 1980 Rolls Royce from
Charles Schmitt & Co. ("Schmtt"), an autonobile dealer |ocated in
St. Louis, Mssouri. Abraham Shanklin, debtor's president, traded in
a 1972 Rolls Royce, which was registered in his name, for use as a
portion of the downpaynent towards the purchase of the 1980 Rolls
Royce. Additionally, debtor paid $4,817.26 in cash toward the
downpaynent. Debtor financed the remaini ng anount owed on the Rolls
Royce by executing and delivering a prom ssory note in the anount of

$45, 061.52. The note, which was signed by Abraham Shanklin and his



wi fe Annie Shanklin (debtor's vice-president), was
assigned that day by Schmtt to Boatnen's.

The original installnent sale contract and security agreenent
executed by debtor on January 30, 1985, as well as a vehicle buyer's
order and debtor's application for Mssouri title signed on January
30, 1985 by Abraham Shanklin, |isted debtor's address as 5138 Page
Avenue, St. Louis, Mssouri. Abraham Shanklin returned to Schmtt
|ater in the day on January 30, 1985, and had new documents prepared
whi ch showed debtor's address as 7515 State Street in East St. Louis,
II'linois. The docunents that were reissued with the East St. Louis
address were the installnent sale contract and the vehicle buyer's
order. Schmtt also issued a bill of sale which |listed debtor's East
St. Louis address. Neither a new M ssouri title application nor an
I1linois title application were ever prepared.

On February 21, 1985, Boatnen's delivered to the M ssouri
Di rector of Revenue the necessary docunents to perfect its security
interest in the 1980 Rolls Royce. These docunents included debtor's
application for Mssouri certificate of title, signed by Abraham
Shankl i n, which showed Boatnmen's as the |ienhol der and the original
M ssouri Certificate of Title in the name of Charles Schmtt & Co.
The reverse side of the original Mssouri title contained an
assignnment of title identifying debtor as purchaser of the autonobile
and Boatnen's as |ienhol der.

The M ssouri Director of Revenue would not issue a certificate
of title for the Rolls Royce because the sales tax owed on the

vehicle was not paid. Despite the lack of a certificate of title,
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the parties have stipulated that Boatnen's has a perfected security
interest in Mssouri in debtor's Rolls Royce because it delivered the
requi red docunents to the Director of Revenue in accordance with

M ssouri | aw. See, M. Rev. Stat. 8§301.600; Ford Mbtor Credit Co. V.

Pedersen, 575 S.W2d 926 (Mo. App. 1978). 1n re Brown, 55 B.R 172

(Bankr. WD. M. 1985).

On October 31, 1986, debtor filed its petition under Chapter 11
of the Bankruptcy Code. As of that date, debtor was indebted to
Boatnmen's in the amobunt of $39, 054.68 on the prom ssory note. Debtor
has made no paynent to Boatnmen's since the filing of the petition.
Debtor asserts that fromthe time of its purchase up through the
filing of the petition the Rolls Royce was garaged at debtor's
corporate office at 7515 State Street in East St. Louis, Illinois and
that its sole driver during that period was Abraham Shankl i n.

On October 16, 1987, Boatnmen's filed the instant notion for

relief fromstay in which it asserted, inter alia, that it had a
perfected security interest in debtor's 1980 Rolls Royce and that
cause existed for lifting the stay because: (1) M ssouri sales tax of
$3,867.50 (as of February, 1987) has not been paid by debtor; (2)
debtor has no equity in the Rolls Royce and it is not needed for
debtor's reorgani zation; (3) the Rolls Royce has been renpved to the
State of Florida w thout Boatnen's perm ssion, |eaving Boatnmen's
unabl e to inspect and ascertain the vehicle's condition and whet her
it was properly insured; and (4) the debtor has been trying to sel
the Rolls Royce without success since February, 1987.

I n response, debtor stated that the Rolls Royce is necessary for
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its reorgani zati on and that Boatnmen's does not have a perfected
security interest in the vehicle. Debtor has proposed to use the
proceeds fromthe sale of the Rolls Royce to fund its Plan of
Reor gani zat i on.

As noted earlier, the parties have stipul ated that Boatnmen's has
perfected its lien in Mssouri. However, debtor argues that the lien
shoul d have been perfected in Illinois where debtor is incorporated,
where its corporate offices are | ocated and where the Rolls Royce had
been garaged fromthe date of purchase until after the filing of the
petition. Debtor does not have a place of business in Mssouri

The issue to be decided by the Court is whether Boatnen's had a
perfected security interest in debtor's 1980 Rolls Royce on or before
Cct ober 31, 1986 when debtor filed its bankruptcy petition. Debtor
has stipulated that it cannot provide adequate protection to
Boatnmen's and that if the Court finds that Boatnmen's has a perfected
security interest, Boatnen's would be entitled to relief fromthe
stay.

In Illinois, security interests in personal property are

normal |y governed by the Uniform Comrercial Code. |[ll-Rev.Stat., ch

26, 19-101 et seq. However, with respect to the perfection of
security interests in nmotor vehicles, the provisions of the Illinois

Vehi cl e Code preenpt those stated in Article 7 of the U C C See,

IIl.Rev.Stat., ch. 26, 119-302(3)(b) and 9-203(4); 1Ill.Rev.Stat., ch
95 1/2, 93-207; Huber Pontiac, Inc. v. Wells, 59 IIIl.App. 3d 14, 16

II'l. Dec. 518, 521, 375 N.E. 2d 149, 152 (1978).

The nmechani sm by which a security interest in a notor vehicle is
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perfected in Illinois is described in Ill.Rev.Stat., ch. 95 1/2, {3-

202. The statute provides that if a vehicle is subject to a security
i nterest when brought into Illinois, the validity of that security
interest is determ ned by the |law of the state where the vehicle was
when the security interest attached, subject to the foll ow ng

pr ovi si ons:

2. If the security interest was perfected
under the law of the jurisdiction where the
vehi cl e was when the security interest
attached, the follow ng rules apply:

(A) If the name of the lienholder is
shown on an existing certificate of title
i ssued by that jurisdiction, his security
interest continues perfected in
[I11inois].

(B) If the name of the lienholder is not
shown on an existing certificate of title
i ssued by that jurisdiction, a security
interest may be perfected by the |ien-

hol der delivering to the Secretary of
State the prescribed notice and paynent of
the required fee. Such security interest
is perfected as of the time of delivery of
t he prescribed notice and paynent of the
required fee.

l1l.Rev.Stat., ch. 95 1/2, §3-202(c)(2).

Debt or argues that although Boatnen's |ien was perfected in
M ssouri, its lien never appeared on a Mssouri certificate of title
and so the lien was not perfected in Illinois under the first nethod
of perfection described above. Debtor further argues that Boatnen's
never perfected its lien in Illinois under the second nethod of
perfection because it never delivered notice of its lien to the
Il1linois Secretary of State.

The crux of debtor's position is that it was necessary for
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Boatnmen's to take steps to perfect its security interest in Illinois
because the Rolls Royce was owned by an Illinois corporation, garaged
in East St. Louis, Illinois and driven by an Illinois driver.

VWhen Abraham Shanklin purchased the 1980 Rolls Royce for debtor,
he traded in a 1972 Rolls Royce, registered in his nane, as part of
t he downpaynment for the 1980 Rolls Royce. Shanklin had purchased the
1972 Rolls Royce fromthe sane dealer, Charles Schmtt & Co., sone
years earlier. At the time of that purchase Shanklin lived in
M ssouri and the 1972 Rolls Royce was registered in Mssouri.

On January 30, 1985, when Shanklin purchased the 1980 Rolls
Royce on debtor's behalf, he was asked if he could supply a M ssouri
address for the vehicle's registration. Shanklin gave Schmtt the
address of 5138 Page Avenue, St. Louis, Mssouri, which, as he |ater
expl ai ned at the hearing, was the honme of a friend where he sonetines
stayed. Using that address, the sales
peopl e at Schmtt filled out several docunents, includingaM ssouri
title application, which Shanklin signed. Later on January 30, 1985,
when Shanklinreturned to Schmtt, newdocunents were drawn up show ng
debtor's address in East St. Louis, Illinois. However, anewtitle
appl i cati on was never prepared.

Shankl in stated that he did not knowwhere the certificate of
titleonthe 1980 Rol | s Royce woul d be i ssued. However, Shanklin al so
testifiedthat he thought that Schm tt woul d handl e t he sal es t ax on
t he purchase i nthe same manner as it had handl ed t he sal es tax on hi s
1972 Rol I s Royce. Since Shanklin's 1972 Rolls Royce was titled in

M ssouri, it is clear that Shanklin expected that debtor's 1980 Rol | s
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Royce would be titled there as well.

Support for this conclusioncanbe foundin Shanklin's failureto
either ask for anlllinoistitle applicationwhen he changed debtor's
address on t he sal es docunents or totell Schmtt that he had noved to
I1linois since his purchase of the 1972 Rolls Royce. Evenw ththe
change of address on the sal es docunents, Schmtt's sales staff coul d
| ogi cal | y have assumed t hat debtor was an Il 1inois corporationthat had
a M ssouri address at which it wishedtoregister its Rolls Royce.
Shankl i n made no attenpt tonotify either Schmtt or Boatnen's that the
Rol I s Royce was to be kept inlllinois or that it should have been
regi stered there.

Assum ng for t he sake of argunent t hat Boatnen's had | ater found
that the Rolls Royce was being kept inlllinois, the obligation of
registering the vehicleinlllinois was on debtor, not Boatnmen's.

IIl.Rev. Stat., ch. 951/2, 13-101(a) specifically requires that every

owner of avehicleinlllinois (withcertain exceptions not rel evant
here) shall applytothelllinois Secretary of State for acertificate
of title. The applicationfor afirst certificateof titleinlllinois

must be made by t he owner to the Secretary of State. 1l1l-Rev. Stat.,

ch. 951/2, §3-104(a). Illinois lawalsoincludes arequirenment that
an applicationfor Illinoistitlefor avehicle purchased froma deal er
must be submttedtothelllinois Secretary of State by the deal er.

See, Il1l.Rev. Stat., ch. 951/2, 3-104(b). However, inthe present

case, debtor's agent indicated that the Rolls Royce was to be
registeredin Mssouri. Later, when debtor ended up novi ng t he vehicl e

tolllinois, it was debtor's obligation to apply for an Illinois
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certificate of title. Therefore, debtor was the one who failed to
conply with Illinois |aw, not Boatnen's.

Furt hernore, Boatnmen' s was not requiredto reperfect its security

interest inlllinoisafter it had avalidperfected security interest
inMssouri. The statutereliedon by debtor, Il1l.Rev. Stat., ch. 95
1/ 2, 13-202(c)(2)(B), specifies the nmethod of perfectioninlllinois

wher e t he nanme of the |i enhol der does not appear on anexistingtitle
i ssued by the state where the security interest was perfected. Inthe
present case, thereis noexistingcertificateof title other thanthe
M ssouri certificate of title showi ng Charles Schmtt & Co. as the
owner of the 1980 Rol | s Royce. Schmtt's sal es peoplefilledout the
"assignment of title" sectiononthe back of that certificate and gave
it toBoatnmen's which submttedit tothe Mssouri Drector of Revenue
as part of the successful effort by Boatnen's to perfect its |ien.
Therefore, there was no |l onger any "existing" certificate of title
for Boatnen' s | i en not to appear on for the purpose of perfectingits

security interest under |ll.Rev.Stat., ch. 95 1/2, 93-202(c)(2)(B).

That section of thelllinois perfection statute does not address
t he unusual situation presentedinthis case, i.e., thevalidityin
IIl1inois of aproperly perfected security interest under M ssouri | aw
where thereis noexistingcertificate of title. However, giventhe

virtual identity of IIl.Rev.Stat., ch. 95 1/2, {3-202(b)?! which

"A security interest is perfected by the delivery to the
Secretary of State of the existing certificate of title, if any, an
application for a certificate of title containing the name and
address of the |lienholder and the required fee. It is perfected as
of the tinme of its creation if the delivery is conpleted within 21
days thereafter, otherwise as of the tinme of the delivery."
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provi des for the perfection of security interests inlIllinois by
del i very of specified docunents andtherequiredfeetothe Secretary

of State, with Mo. Rev. Stat., 8301.600. 22, the statute under which

Boatmen' s perfecteditslieninMssouri, it is clear that the type of
perfectioninthe present case, whi ch does not appear on the face of an
exi sting M ssouri certificateof title, would al so be recogni zed i n
Il1linois. Therefore, this Court concl udes t hat Boat nen's security
i nterest, whichwas properly perfectedinMssouri, is also perfected
in Illinois.

G venthe Court's findingthat Boatmen's has a perfected security
interest indebtor's 1980 Rol I s Royce and al so gi ven debtor's adm tted
inability to pay adequate protection, the Court will order that the
automatic stay will beliftedinorder toallowBoatnen' stoenforceit
i en agai nst the vehicle.

| T 1S ORDERED that the notion for relief fromstay filed by
Boat men's Bank of St. Louis is GRANTED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

2*A lien or encunbrance on a nmotor vehicle or trailer is
perfected by the delivery to the director of revenue of the existing
certificate of ownership, if any, an application for a certificate of
owner shi p containing the nane and address of the |ienholder and the
date of his security agreenent, and the required certificate of
ownership fee. It is perfected as of the tine of its creation if the
delivery of the aforesaid to the director of revenue is conpleted
within thirty days thereafter, otherwi se as of the tinme of the
delivery."



ENTERED

Apri |l

14,

1988
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