I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
HARLAN RAY SI MPSON,
No. BK 84-40193

Debt or .
Gl BSON KARNES, Trust ee,
Pl ai ntiff,

ADVERSARY NO.
85-0220

V.

JEFFREY WAYNE SI MPSON,

N N N’ N’ N N N N N N N’ N’ N

Def endant .
MEMORANDUM AND ORDER

This matter is before the Court on plaintiff's Mtion for
Certificate of Contenpt. On Septenmber 20, 1985 plaintiff filed a
conpl aint all egingthat atransfer of certainreal estate fromdebtor
to Jeffrey Wayne Si npson was nul | and voi d. The defendant failedto
answer, and a default judgnent was subsequently entered on Cct ober 28,
1985. Defendant was orderedtoreturnthe property, or its value, to
the Trustee. The parties thenenteredinto settlenent negotiati ons,
and on April 1, 1987 theplaintiff filed aPetitionto Conprom se. The
petition provided, in part, as foll ows:

That the parties, by their respective counsel,

have tentatively agreed t hat t he Def endant wi | |

remt to the Trustee the sumof FI VE THOUSAND
DOLLARS ($5,000.00) in full and conplete
settlement of the above-entitled adversary
pr oceedi ng.

(Petition to Conmpronise, 5). No objections to the petition were

filed, and on May 1, 1987 this Court entered an order approving the



conprom se. Defendant has since refused to pay the $5, 000. 00, but has
responded to plaintiff's demand for paynent with an of fer of $2, 000. 00.
Pl aintiff nowrequests that defendant be heldin contenpt for failing
toconply withthe Court's orders of Cctober 28, 1985 and May 1, 1987.

The first i ssue this Court nust address i s whet her bankruptcy
courts have contenpt powers. "The cases are currently divided
respecting the extent of the contenpt power of a bankruptcy judge, if
any, and the constitutionality of any such power. This uncertaintyis
duetothelimtations onthe powers of a non-Articlelll court...and
to the statutory changes enacted subsequent to the Marathon

deci si on. .. Mat t er of Kal pana El ectronics, Inc., 58 B.R 326, 332

(Bankr. E.D. N. Y. 1986). Sone courts have heldthat 11 U. S. C. 8105(a)
aut hori zes bankruptcy courts to exerci se contenpt powers. See, e.qg.,

Inre McCary, 60 B.R 152, 154 (Bankr. N.D. Ill. 1986). O her cases

have hel d t hat all courts, including bankruptcy courts, have "i nherent”

contenpt powers. Seelnre Johns-Manville Corp., 26 B.R 919, 924
(Bankr. S.D. NY. 1983). The Nnth Grcuit, however, has recently held
t hat bankruptcy courts do not have contenpt powers, and t hat secti on
105(a) does not confer such authority on the bankruptcy courts. Inre

Sequoia Auto Brokers, Ltd., No. 85-2352 (9th Cir. Sep. 14, 1987).

The Court need not decide this issue in the present case.
Regar dl ess of whet her bankruptcy courts have contenpt powers, thisis
not a proper case i n whichto apply those powers. "In order to hold a
party i n contenpt, the court nmust be abl e to point to a decree fromthe
court which 'set[s] forthinspecific detail an unequi vocal comrand'

which the party incontenpt violated." Ferrell v. Pierce, 785 F. 2d

2



1372, 1378 (7th Cr. 1986) (citations omtted). Furthernore, thereis
"no authority for the use of contenpt proceedings...toenforce acourt-
approved conprom se and settl enment agreenent, the terns of which are

not i ncorporatedin acourt order, decree, or judgnent." Gardiner V.

A.H. Robins Co., Inc., 747 F.2d 1180, 1190 n. 13 (8th Cir. 1984).

"[T] he court cannot use its contenpt powers to enforce a court order
whi ch nmerely acknow edges and approves a settlenment, wthout
speci ficall y commandi ng or enj oi ni ng any particul ar conduct.” 1d. The
order approving the petitionto conprom se sinply acknow edges and
approves a conmprom se entered into by the parties. It does not
"unequi vocal | y conmand” the parties to performsone act, nor does it
enj oi n any particul ar conduct. As such, the court could not useits
contenpt powers, if any, to enforce this order.

Plaintiff al so requests that def endant be heldin contenpt for
failingtoconmply with the default judgnent order, in which def endant
was orderedto returnthe subject property tothe Trustee. However,
once t he order approvi ng t he conprom se was ent ered, defendant was no
| onger bound by t he default judgnment. The Court cannot, therefore,
hold himin contenpt for failure to conply with that order.

Finally, plaintiff requests that the order approving the
conprom se be vacated. Inlight of the apparent di sagreenent between
the partiesregardingthe terns of the "settl enent,"” the Court agrees
that the order should be vacat ed.

Accordingly, plaintiff's Motionfor Certificate of Contenpt is
DENI ED. The Notice of I npending D sm ssal for Want of Prosecution and

the resulting Mdition for Default Judgnent, both of which were



erroneously filed, are STRICKEN. The Order Approvi ng Conprom seis
VACATED.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Oct ober 6, 1987




