I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF I LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
RAY ERW N SI MPSON

Case No. 99-40141
Debtor(s).
OPI NI ON
At issue inthis case is whether casualty i nsurance proceeds
pai d post-petition to the debtor, Ray Erwin Sinpson, as a result
of pre-petition damage to his vehicle nmay be cl ai ned as exenpt
under the Illinois notor vehicle exenption provision, which

exenpts “[a] debtor’s interest, not to exceed $1,200 in val ue,

in any one notor vehicle.” 735 1Il. Conmp. Stat. 5/12-1001(c).?

The facts are undisputed. On Decenber 19, 1998, prior to

hi s bankruptcy filing, the debtor had an accident in his 1986

Toyota pickup truck. The debtor filed a claim under the

i nsurance policy covering the truck, and the insurance conpany

declared the truck to be “totaled.” Six weeks later, on January
29, 1999, the debtor filed a Chapter 7 bankruptcy petition.

On his schedule of personal property in the bankruptcy

case, the debtor listed the truck as "totaled,” with a val ue of

$0, and i ndicated that he expected to be paid i nsurance proceeds

of approxi mately $1,200 for the vehicle. He also listed the

' Illinois has opted out of the federal exenption schene,
thereby limting its residents who seek bankruptcy relief to the
exenptions afforded under state law. See 735 IIll. Conp. Stat.
5/12-1201.



anticipated insurance proceeds as property constituting a
contingent, unliquidated claim On his schedul e of exenptions,
t he debt or cl ai med t he expected $1, 200 of insurance proceeds “to
be paid out for 1986 Toyota truck” as exenpt under Illinois’
not or vehicl e exenption provision.? The debtor did not claiman
exenption for the truck itself.?3

The trustee filed an objection to the debtor’s clainmed
exenption of insurance proceeds under the nmotor vehicle
provi sion, asserting that when the truck was “total ed” prior to
bankruptcy, it ceased to exist as a motor vehicle exenptible
under 8 12-1001(c) and was, instead, transfornmed into a claim
for insurance proceeds. The trustee argued that because the
statute specifically exenpts a debtor’s interest in a “notor
vehi cl e” but does not exenpt insurance proceeds on such vehicl e,
t he exenption does not extend to insurance proceeds payable on
a notor vehicle that was destroyed prior to bankruptcy.

The debtor responded that insurance proceeds traceable to
exenpt property are protected by an exenption covering the

property itself, citing Payne v. Wod, 775 F.2d 202 (7th Cir.

1985), cert. denied, 475 U S. 1085 (1986), in which the court

hel d that insurance proceeds payable on exenpt househol d goods

2 Al though Illinois law also provides a “wldcard”
exemption allowing a debtor to exenpt $2,000 “in any other
[ personal] property,” 735 IIl. Conp. Stat. 5/12-1001(b), the

debtor in this case used the “w ldcard” exenption to protect
ot her assets.

3 The debtor's schedules reflect that the truck is his only
not or vehicle.



destroyed by fire follow ng bankruptcy were |ikew se exenpt.
The debtor further asserted that because the statute protects
his “interest” in a nmotor vehicle, it nust be understood to
include his interest in insurance proceeds stenmm ng from damage
to the vehicle. Finally, the debtor argued that casualty
i nsurance proceeds should be accorded the same treatnent as
proceeds from a voluntary sale of exenpt property, which are
specifically exenpted under Illinois law. See 735 Ill. Conp.
Stat. 5/12-1001.+4

After nmaking these argunments, the parties filed a
stipulation of facts in which they agreed that the truck, rather
t han havi ng no val ue, was worth between $400 to $500 on the date
of the bankruptcy filing; that it was repairable on the petition
date and was currently being driven by the debtor in its damged
state; that the debtor retained title to and possession of the
truck both on the date of filing and presently; and that, post-
petition, the debtor received insurance proceeds totaling
$1,335.19. The parties made no further argunent regardi ng these
facts, and the debtor has not anended his schedules to claimthe

vehi cl e as exenpt.?®

4 Section 12-1001 provides that “[nloney due the debtor

fromthe sale of any personal property that was exenpt . . . at
the tinme of the sale is exenmpt . . . to the sanme extent that the
property would be exenpt had the sanme not been sold by the
debtor." 735 Ill. Conp. Stat. 5/12-1001.

5 The trustee does not allege that the debtor’s original
underval uation of the truck was an attenpt to conceal assets.
Mor eover, the trustee makes no claimthat the debtor intends to
use the i nsurance proceeds for a purpose other than repairing or

3



It is a primary goal of statutory construction, including
the exenption statute at issue, to ascertain and effectuate the

| egislature’s intent. Matter of Barker, 768 F. 2d 191, 194 (7th

Cir. 1985); In re Marriage of lLogston, 469 N E 2d 167, 171

(rrr. 1984). G ven the purpose of exenptions to protect
debtors, an exenption statute should be construed liberally in
favor of the debtor. Bar ker, at 196. Li beral construction

however, does not entail judicial re-drafting, and a court nust
be m ndful to avoid interpreting an exenption statute in a way
not contenplated by the legislature in enacting a state’s

exenption schene. See Matter of Schriar, 284 F.2d 471, 474 (7th

Cir. 1960)); In re MlLaren, 227 B.R 810, 813 (Bankr. S.D. II1.

1998); In re DeVries, 76 B.R 917, 918 (Bankr. N.D.N. Y. 1987).

The starting point of all statutory construction is the
| anguage of the statute itself, and when a statute’s | anguage is
cl ear and unanbi guous, a court nust give effect to that | anguage
Wit hout resort to extrinsic aids for construction. Barker, 768
F.2d at 194-95. The exenmption statute in the present case
provi des that a debtor may exenpt “[t] he debtor’s interest, not
to exceed $1, 200 in value, in any one motor vehicle.” 735 111.
Conp. Stat. 5/12-1001(c). This statute, referring specifically
to the debtor’s interest in a motor vehicle, by its terns
contains no nention of insurance proceeds paid for danmage to

such vehicl e. The debtor, however, would read the statute as

replacing the truck



exenpting not only a debtor’s interest in a “mtor vehicle” but
also the debtor’s interest in ®“insurance proceeds” on the
vehi cl e.

The debtor cites no Illinois case law in support of his
position, and the Court’s own research has found none.® While
courts addressing the notor vehicle exenption have considered
the type of interest required wunder the statute,’” this
consideration has been limted to the nature of the debtor’s
interest in a notor vehicle and has not extended to the debtor’s
interest in insurance proceeds resulting from damage to the
vehicle. Admttedly, the statute exenpts a “debtor’s interest”

in a notor vehicle and not the vehicle itself. Inre Ayre, 158

B.R 123, 124 (Bankr. C.D. 1ll. 1993). It does not follow,
however, that the debtor’s interest in an insurance policy taken

out on the vehicle constitutes such an “interest” in the notor

6 In an earlier case, In re Cates, 125 B.R 222 (Bankr.
S.D. IlIl. 1991), this Court mde passing reference to the
IIlinois nmotor vehicle exenption in discussing the debtor’s
claimed exenption for his interest in a lawsuit involving
i nsurance on a danmaged | eep. However, Cates was deci ded on
ot her grounds, and the issue now before the Court was neither
rai sed by the parties nor decided in that case.

” See, for exanple, In re Ayre, 158 B.R 123, 124 (Bankr.
C.D. IIl. 1993), in which the court held that the statute’'s
reference to a debtor’s “interest” in a notor vehicle includes
a |leasehold, as well as an ownership, interest. Also, see |n
re Jenni ngs, 107 B.R 165, 166 (Bankr. S.D. IIll. 1989), where
this Court, relying on Medaris v. Commerci al Bank of Chanpai gn,
497 N.E.2d 833 (IIl. App. 1986), aff’'d on other grounds 515
N. E. 2d 1218 (Il1. 1987), ruled that the statute exenpts only the
debtor’s equity interest in a notor vehicle and is not
appl i cabl e when a creditor’s security interest exceeds the val ue
of the vehicle in question.




vehi cl e.

A debtor’s right to insurance proceeds for damage to
property derives, not from the property itself, but from a
contract of indemity between the debtor and the insurance
conpany. The contract is personal to the debtor and does not
“run with” the property or remain in effect once the property

changes hands. See Ketcham v. Ketcham 109 N. E. 1025, 1027

(rrr. 1915); Russell v. Wlliams, 374 P. 2d 827, 829 (Cal

1962). Al t hough a debtor nust have an insurable interest in
property in order to enter into such a contract, the insurance
proceeds for destruction of this interest are paid, “not as the
price or equivalent of the property insured,” but wunder an
agreenent to indemify the debtor against its loss, “the
consideration for which was the premum paid, and not any

interest in such property.” Mnnieav. German Ins. Co., 12 I1I1.

App. 240, 244 (1883).

A debtor’s interest in insurance proceeds is a species of
property in and of itself, aright to paynent fromthe insurance
conpany pursuant to the terns of the parties’ contract. See id.

It would, therefore, distort the neaning of the statute here at

issue to read the |anguage “interest in a nmotor vehicle” as
including “interest in insurance proceeds payable on a notor
vehicle.” This construction would insert words into the statute

that, by its terms, sinply are not there. A statute is not nmade
anbi guous by a litigant’s argunent that its coverage extends

beyond that afforded by the plain and ordinary nmeaning of its



terns. See Bank of Anerica Nat'l Trust & Savings Ass’'n v. 203

N. LaSalle Street Partnership, 119 S.C. 1411, 1425 (1999)

(Thomas, J., concurring). The Court finds, therefore, that the
exenption statute at issue, even construed liberally in favor of
t he debt or, does not include an exenption for insurance proceeds
payabl e for damage to the debtor’s vehicle.

The debtor, citing Payne v. Whod, 775 F.2d 202, argues that

because he is entitled to an exenption for his interest in the

not or vehi cl e, any proceeds of that exenpt interest are |ikew se

exenpt . Payne, however, is clearly distinguishable on its
facts. In that case, the debtors filed for bankruptcy relief
and clained certain property exenpt. Thereafter, the property

was destroyed in a fire, and an issue arose concerning the
debtors’ right to insurance proceeds on that property.

The Payne court observed that upon filing for bankruptcy,
all the debtors’ property becane property of the bankruptcy
est at e. The debtors then renoved certain property from the
estate by claimng it as exenpt. 775 F.2d at 204. The court
rul ed that once the debtors’ exenption had been nade, effecting
a “partition” between the debtors and the estate, it did not
matter whether the property changed form the estate was
entitled to insurance proceeds on property that was not
exenpted, and the debtors were entitled to i nsurance proceeds on

property that was exenpted. 775 F.2d at 204-05.8

8 See also Lewis v. Thonpson, 21 B.R 282, 284 (Bankr. M D
Pa. 1982), in which the court found, under simlar facts, that

7



In this case, by contrast, the accident giving rise to the
debtor’s claim for insurance proceeds occurred prior to his
bankruptcy filing. Thus, when he filed his petition creating
t he bankruptcy estate, the estate consisted of property of the
debtor existing at that time, see 11 U.S.C. 8§ 541(a)(1), and
i ncluded the debtor’s vehicle in its damaged state as well as
the debtor’s claim for insurance proceeds under his policy of
i nsurance on the vehicle. The debtor’s right to exenptions --
his right to renove property fromthe estate — |ikew se arose
at that time and could only be exercised with regard to assets
conprising property of the estate and only to the extent those
assets qualified under applicable exenption statutes. See lnre

Turner, 190 B.R 836, 840 (Bankr. S.D. Ohio 1996); In re Starr,

123 B.R 314, 316 (Bankr. S.D. 1Il. 1991); see also In re
DeVries, 76 B.R at 918. In this case, unlike in Payne, the

debtor’s claim for insurance proceeds did not result from
property that had al ready been exenpted fromthe estate. Thus,
the debtor is not entitled to those proceeds as exenpt property
that has sinmply changed in form

Because the timng of bankruptcy is determi native of what
constitutes property of the estate and what may be exenpted from
the estate, the Court’s ruling in this case may not be altered
by the fact that the debtor’s truck had been danaged in an

acci dent six weeks earlier and, at the time of filing, was worth

i nsurance proceeds for personal property destroyed in a fire
after the debtors’ exenption belonged to the debtors.

8



considerably less than before. |In addition, the fact that the
i nsurance proceeds were intended to conpensate the debtor for
his property |oss and, when received, mght have been used by
the debtor to repair or replace his vehicle does not affect the
character of the debtor’s insurance claim as a “right to
payment” or render the proceeds exenptible as an “interest in a
not or vehicle” under 8§ 12-1001(c). Wiile it is unfortunate the
debt or here nust forego the full benefit of his notor vehicle
exenption sinply because of the happenstance of the tim ng of
the accident and the insurer’s paynment of his claim the
debtor’s bankruptcy filing was a voluntary act that was subject
to his control and timng, even though the accident was not.
Having availed hinself of the protections and privileges
af forded by the Bankruptcy Code, the debtor cannot conplain
about the limts inposed by its provisions.

The debtor’s final argument, that insurance proceeds shoul d
be treated simlarly to sale proceeds of exenpt property, which
are
specifically exenpted by statute, suffers fromthe sane faulty
prem se as his previous argunent. The 1llinois personal
property exenption provision provides that “[money due the

debtor fromthe sale of any personal property that was exenpt

at the time of the sale is exenpt . . . to the sanme extent
that the property would be exenpt had [it] not been sold by the
debtor.” 735 11l1. Conp. Stat. 5/12-1001 (enphasis added).

Thus, for sale proceeds to be exenpt under the statute, the



property in question nust have already been clainmed by the
debtor as exenpt from | egal process or, as in this bankruptcy
case, renmoved fromthe estate by the debtor’s exenption filing.
This provision, even if applicable to insurance proceeds, would
afford no protection for the debtor’s insurance claim on
property damaged prior to bankruptcy.

For the reasons stated, the Court finds that the trustee’s
objection to the debtor’s claim of exenption for insurance
proceeds under the notor vehicle provision of 8§ 12-1001(c) nust
be sust ai ned. The Court notes, however, a debtor is to be
granted broad |icense to amend his or her schedul e of exenption
absent evidence of wrongdoing. Fed. R Bankr. P. 1009(a); see

Matter of Yoni kus, 996 F.2d 866, 871-72 (7! Cir. 1993). Since

the trustee has raised no i ssues of wongdoing, the debtor wll
be granted ten days in which to amend his schedul e of exenptions
to claimhis truck as an exenpt asset.

SEE WRI TTEN ORDER
ENTERED: August 26, 1999

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE
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