I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I n Proceedi ngs
Under Chapter 11

I N RE:

RUSSELL E. SI NCLAIR and

M MARGUERI TE SI NCLAI R, No. BK 85-50136

N N N N N

Debt or (s) .

VEMORANDUM AND ORDER

This matter i s before the Court ontwo Petitions for Al owance of
Adm ni strative Expenses filed by the State Bank of Jerseyville
(hereafter SBJ or novant). It is undisputed that SBJ is an
under secur ed credi tor hol di ng a nortgage on t he debtors' farnl and.
Movant's petitions seek areasonablerent for the use of its coll ateral
for the cal endar years 1987 and 1988, respectively. Inthe petitions,
SBJ claims that it is entitled to this rent as an adm nistrative
expense pursuant to 11 U. S. C. 8503(b)(3)(D) because it has nade a
substantial contributionto debtors' estate in providingthe collateral
for the debtors' use during the pendency of the bankruptcy proceedi ng.*

Movant does not contendthat it isentitledtorental paynents under

111 U.S.C. 8403(b)(3)(D) provides:

(b) After notice and a hearing, there shall be
al l owed adm ni strative expenses...including -

(3) the actual, necessary expenses, other
t han conpensati on and rei nmbursenment specified
i n paragraph (4) of this subsection, incurred

by -

(D) a creditor...in making a substanti al
contribution in a case under chapter 9
or 11 of this title....



any contract or |ease agreenent.
Nor does it arguethat it isentitledtothese paynents as adequate
protecti on.

Movant further clains that evenif the paynents are not valid
adm ni strative expenses, a consent order entered on January 20, 1987,
resol ving a prior dispute betweenthe parties for the all owance of
adm ni strative expenses, decides the matter. Inthat order, novant and
debt ors "agree that the [novant] isentitledto conpensationfor the
use of certain nmortgaged farm and for the crop year 1986 and it is
agreed that debtors will pay to [novant] the sumof $8, 640.00 as

adm ni strative expenses. ... SBJ contends that this order hasres
judicata effect astoitsentitlenent toadnm nistrati ve expenses for
1987 and 1988.

Accordi ngly, the Court nust first resol ve whet her t he paynents
sought by novant are perni ssi bl e admnistrative expenses. Second, if
t he paynment s are not perm tted under t he Bankrupt cy Code, the Court

must determne if the consent order operates to all owthemunder the

principle of res judicata.

Priority statutes such as 11 U.S.C. 8503 are to be strictly

construed. InrelPotato 2, Inc., 71 B.R 615, 618 (Bankr. D. Mnn.

1987) (citing Standard G | Conpany v. Kurtz, 330 F. 2d 178, 180 (8th

Cir. 1964)). The burden of provingentitlenent to an adm nistrative
expense i s on t he cl ai mant and t he st andard of proof is a preponderance

of the evidence. InrelPotato2, Inc., 71 B.R at 618 (citingMatter

of Patch Graphics, 58 B.R. 743, 746 (Bankr. WD. Wsc. 1986)). Inthe

i nstant case, novant has provi ded no authority to showt hat t he paynent
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it seeksisinthe nature of an adm ni strative expense pernitted under
8503(b)(3)(D) or that it has nade a substanti al contributiontothe
bankruptcy estate by permtting debtors to usethe collateral. Nor has
the Court been able to | ocate any authority supporting novant's
position. In fact, the authority which the Court finds to be
i nstructive hol ds that novant may not be conpensated for the debtors’
use of the collateral as an adm ni strati ve expense under the facts of
this case.

As noted earlier, thisis not asituationwhere novant is entitled
torent as amatter of | easehol d or other contractual right. Nor can
8503 be used to circunvent the requirenments of provingentitlenent to

adequate protection. Thus, inMatter of Provi ncet own-Boston Airline,

Inc., 66 B.R 632 (Bankr. M D. Fla. 1986), the court disall owed a
secured creditor's clai mfor adm ni strative expense under 11 U. S. C.
85032 for the use and depreci ation of aircraft whichthe Chapter 11
debt or continued to use and deri ve revenue frominthe operationof its
busi ness prior to the creditor obtaining relief from the stay.
Reasoni ng t hat the credi tor - who di d not seek adequat e protection -
was attenpting to use 8503 as a net hod t o bypass a request for adequate
protection, the court statedthat "[t]hereis noindicationin 8503

whi ch even renpot el y suggests that an adm ni strati ve expense priority

’ln Matter of Provincetown-Boston Airline, Inc., 66 B.R at 632,
t he credi tor was cl ai m ng adm ni strati ve expense entitl enment under 11
U S.C. 8503(b)(1)(A) rather than 11 U.S. C. 8503(b)(3)(D). Section
503(b) (1) (A authorizes adm nistrative expenses whi chinclude "the
actual , necessary costs and expenses of preservingthe estate...."
Provi ncet own-Boston i s not di stingui shable fromthe i nstant case on
t hi s basis.




claimwas i ntended as an optional renedy to adequate protection
provi ded for by t he Code of a secured creditor'sinterest in property
of the estate.”

Here, SBJ, without a rent clause or proof of entitlenment to
adequate protection, is attenpting to obtain paynent for making a
substanti al contributionto debtors' estate through debtors' conti nued

use of the farml and. However, as t heProvi ncet own- Bost on court stat ed:

[the creditor] cannot di vest the debtor of its
right to wuse collateral necessary to
reorgani zati on unl ess t he creditor can showt hat
postpetition retention and the use of the
collateral will inpair the creditor's adequate
pr ot ecti on. The secured creditor is not
contributingtothe estate by all owi ng a Debt or -
i n- Possessionto use collateral whichit already
owns and has a statutory right to use.

Matter of Provincetown-Boston Airline, Inc., 66 B.R at 634.

Mor eover, al t hough gi ven opportunity to do so, SBJ has failed to
expl ai n howthe paynent it seeks differs frompostpetitioninterest on
t he use val ue of its coll ateral proscribed by the United States Suprene

Court inUnited Savi ngs Ass'n. v. Tinbers of | nwood For est U S

_________ , 108 S. Ct. 626 (1988). Tinbers involved an undersecured
creditor whose col |l ateral was appreciating in value and who was
recei ving postpetitionrents under an after-acquired property clause in
its security agreement. The creditor contendedthat it was entitled as
wel | to additional conpensationinthe nature of adequate protection
under 11 U. S. C. 8362(d)(1) for the use of the proceeds it was depri ved

of by virtue of the delay ininmediate foreclosureonits collateral

occasi oned by the automatic stay. The Court flatly rejected this



interpretationof 11 U S.C. 8362(d)(1). It heldthat the undersecured
creditor whose col | ateral was not declininginvalueduringthetermof
t he stay, and who | acked a perfected security interest in postpetition
rents, proceeds or profits could not "achieve[ ] the sane result by
demandi ng t he 'use val ue' of [its] coll ateral under 8362."

us , 108 S.Ct. at 632.

In the instant case, novant seeks paynents under 11 U S.C.
8503(b) (3)(D) rather than 11 U. S. C. 8362(d)(1). However, disguising
t he request as one for adm ni strati ve expenses does not change its
essential character as arequest for postpetition paynents for the use
of its collateral. SBJ has shown no actual or necessary expenditure
nor a substantial contributionto debtors' estate. It has done no nore
thanrefrain fromi mredi ate foreclosureonits collateral andthisis
not a conpensabl e forbearance.

Havi ng f ound t hat novant is not entitledto an adm nistrative

expense under t he Bankrupt cy Code, the Court nust now det er mi ne whet her

t he doctrine of res judicatais applicabletothe paynents sought for

1987 and 1988.

Initially, it is clear that the doctrine of collateral estoppel

rather thanres judi cata governs the matter at hand. The princi pl e of

res judi cata holds that "'a final judgnent or decree of a court of

conpetent jurisdictionupontheneritsis abar toany future action
bet ween t he sane parties or their privies uponthe sane cause of action

solongasit remains unreversed....'" @Gll v. South Branch Nat. Bank

of Sout h Dakota, 783 F. 2d 125, 127 n.6 (8th Cir. 1986) (quoti ngSchel |

v. Wal ker, 305 N.W2d 920, 922 (S.D. 1981)(citations omtted)).
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Col | ateral estoppel is anarrower doctrine. It holds that "'a point
whi ch was actual ly and directly inissueinaformer action and was
there judicially passed upon and determ ned by a donmestic court of
conpetent jurisdiction cannot be drawnin questioninany future action
bet ween t he sane parties or their privies whether the cause of acti on
inthe two actions be identical or different."" 1d. Here, SBJis
using the coll ateral estoppel doctrine offensively to attenpt to
prevent relitigation of theissue of admnistrative expense entitl enent
based upon the |anguage in the January 20, 1987 consent order.?3
There are four requirenments which must be nmet to establish

col | ateral estoppel:

1) the i ssue sought to be precl uded nust be the

sanme as that involvedinthe prior action, 2) the

i ssue must have been actually litigated, 3) the

determ nation of the issue must have been

essential tothe final judgnent, and 4) the party

agai nst whomest oppel is invoked nust be fully

represented in the prior action.

Kl i ngman v. Levinson, 831 F. 2d 1292, 1295 (7th Cir. 1987)(citations

omtted). O theserequirenents, SIBhas failedto establishthat the

i ssue of administrative expense entitlenent was actually litigated.
Stipul ations entered into as part of a consent judgnment satisfy

the requirenment that theissue be actually litigated only whenit is

clearly shown that the parties to the consent judgnent finally

determinetheissue. |d. at 1296 (citations omtted). Courts have

3As wi | | be di scussed bel ow, since bothres judicata and coll ateral
est oppel are prem sed on a finding that there has been an adj udi cati on
onthenmeritsina prior proceeding, e.g., Gall v. South Branch Nat.
Bank of South Dakota, 783 F.2d at 127 (citations omtted), a
determ nation as to which appliesintheinstant caseis not critical
to the Court's decision in any event.
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| ong recogni zed t hat parties often enter i nto consent judgnents for
reasons ot her than a di spositionof theissuesontheir nerits. E.Q.,

Bal birer v. Austin, 790 F. 2d 1524, 1527 (11th Cr. 1986)(citingUnited

States International Building Go., 345 U S. 502 (1953)). Accordingly,

they refuse to grant col |l ateral estoppel effect to a consent judgnent
unl ess they are satisfiedthat the partiesintendedtheir agreenent to
operate as a final adjudi cation of aparticular issue. 1d. at 1527-28.

See al so Klingman v. Levinson, 831 F.2d at 1296.

Inthe case before the Court, SBJ has failed to showthat the
parties' agreenent that SBJ be pai d a sumas admni ni strative expenses
for the use of the nortgaged farm and for 1986 was intended to
concl usively determ ne that this sumqualify as an adm ni strative
expense under 11 U. S. C. 8503(b)(3)(D) or that SBJ was entitledtothis
expense in future years.

| TISCRDEREDthat SBJ's Petitions for All owance of Adm nistrative

Expenses are DENI ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Novenber 7. 1988




